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Court of Appeals of the District of Columbia 


No. 4C47. 

National Surety Company, a Corporation, Appellant, 

vs. 

Anacostia Finance Corporation, a Corporation. 


a Supreme Court of the District of Columbia. 

Equity. No. 44406. 

National Surety Company, a Corporation, Plaintiff, 


vs. 

Anacostia Finance Corporation, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Amended Petition. 

Filed November 27, 1925. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 44406. 

National Surety Company, a Corporation, Plaintiff, 

vs. 

Anacostia Finance Corporation, a Corporation, 

Defendant. 

To the Supreme Court of the District of Columbia: 

By leave of Court first had and obtained, the plaintiff, 
the National Surety Company, respectfully shows unto the 
Court as follows: 

I. That the plaintiff is a corporation organized under 
the laws of the State of New York, has its principal place 
of business at 115 Broadway, New York City and is doing 
business and has a branch office at 719 15th Street, North¬ 
west, Washington, D. C., and files this petition in its own 
right. 

II. The defendant, the Anacostia Finance Corporation, is 
a corporation organized under the laws of Maryland, is 
doing business, and has its principal place of business at 
1205 Good Hope Road, Southeast, Washington, D. C., and 

is sued in its own right. 

2 III. That prior to the time of the execution of the 
indemnity agreement hereinafter described, the 

Premier Finance Company, Inc., a personal service corpo¬ 
ration undertook to promote and organize and did promote 
and organize the Merchants and Farmers Bank, and pro¬ 
cured, under the laws of the State of Arizona, a charter 
for the same, with the announced purpose of doing a bank¬ 
ing business in the District of Columbia with their bank¬ 
ing house at 1205 Good Hope Road, Anacostia, District of 
Columbia. 

Thereafter it was determined by those in charge of the 
affairs of said Merchants and Farmers Bank to open and 
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operate the bank as a common law organization. Accord¬ 
ingly on September 11, 1922, Raymond E. Huntt who was 
then President of the Merchants and Farmers Bank, and 
one J. Chris Wood, styling themselves as the Board of 
Trustees of the Merchants and Farmers Bank, made and 
executed a certain declaration of trust, declaring among 
other things that it was their purpose to form, organize 
and establish a Bank to be known as, Merchants and 
Farmers Bank. 

Among the manifold provisions of said declaration it 
was provided that the trustees should be designated as and 
should use the name of **Merchants and Farmers Bank,” 
and under that name conduct all of its business. 

That pursuant to said organization as aforesaid, the said 
Merchants and Farmers Bank opened its doors on Sep¬ 
tember 11th, 1922. with a paid in capital of approximately 
$29,000, which said amount had theretofore been, collected 
by the Premier Finance Corporation from subscribers to 
the capital stock of Merchants and Farmers Bank, 
3 a corporation under the laws of Arizona. 

IY. That on the 19th day of June 1922, one C. N. Chip- 
man, assignee, began an action at law No. 66750, in the 
Supreme Court of the District of Columbia, against the 
Premier Finance Co., to recover a balance of $8,347.88 due 
on account stated between the defendant and the plaintiff’s 
assignor. 

During the pendency of said action and before the trial 
thereof the plaintiff caused an attachment to be levied on 
a fund of $7,750.68 on deposit in the Second National Bank 
of Washington to the credit of the Premier Finance 
Company. 

V. That on or about November 25, 1922, the Premier 
Finance Company, and the Merchants and Farmers Bank, 
a trust, the former through Willis H. Fowle, its Treasurer, 
and the latter through Raymond E. Huntt, its President, 
represented to plaintiffs, that they desired plaintiff to 
execute an undertaking to run to said C. N. Chipman, as¬ 
signee, plaintiff in the aforesaid action at law, and said 
Premier Finance Company made and signed an application 
for the same. 

VI. That plaintiff refused to execute said undertaking 
unless the Merchants and Farmers Bank, a trust, repre- 
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sented to be entitled to receive said fund so attached, would 
indemnify the plaintiff against loss on account of its execu¬ 
tion of the proposed undertaking. Thereupon in considera¬ 
tion of the premises and the sum of One Dollar to 
4 them in hand paid the said Premier Finance Com¬ 
pany, through Willis H. Fowle, its Treasurer and 
said Merchants and Farmers Bank, a trust, through Ray¬ 
mond E. Huntt, its President, executed and delivered to 
the plaintiff their certain indemnity agreement bearing 
date November 25, 1922, whereby the said indemnitors 
among other things agreed as follows: 

2. “To indemnify the Company from and against any 
and all liability, loss, costs, damages, attorney’s fees and 
expenses of whatever kind or nature which the Company 
may sustain or incur by reason or in consequence of exe¬ 
cuting said bond or bonds as surety or cosurety, or procur¬ 
ing, upon its full indemnity, the executing thereof as afore¬ 
said, and which it may sustain or incur in making any in¬ 
vestigation on account of said bond or bonds, in defending 
or prosecuting any action, suit or other proceeding which 
may be brought in connection therewith, in obtaining or 
attempting to obtain a release from liability under said 
bond or bonds, and, if said bond be a bail bond, in locating, 
extraditing and surrendering the person bailed; and to 
indemnify the Company to the full amount of liability, 
loss, cost, damages, attorney’s fees and expenses as afore¬ 
said, regardless of any reinsurance that may be carried 
on said bond or bonds, it being the object and intent hereof 
that this instrument shall protect, in the name of the Com¬ 
pany, any and all surety or reinsuring companies which may 
assume reinsurance upon said bond or bonds; and, in like 
manner, to indemnify such other surety or sureties as the 
Company has procured or may procure, otherwise than 
upon its full indemnity, to execute or to join with it in 
executing, said bond, or bonds; it being agreed that this 
instrument shall inure to the benefit of any such surety or 
sureties, so as to give it or them a right of action here¬ 
under.” 

12. “That the Company is not obligated to execute said 
bond or bonds or procure the execution thereof either upon 
its full indemnity or otherwise; and any attempt on the 
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part of the Company to secure co-suretyship or reinsur¬ 
ance on said bond or bonds shall be as agent for the in¬ 
demnitors and such attempt shall not impose upon the 
Company any separate and independent liability what¬ 
soever.” 

A copy of said indemnity is attached hereto marked Ex. 
“D,” and hereby made a part of this paragraph. 

VII. That pursuant to, and in consideration of the said 
application and indemnity agreement aforesaid, the 

5 plaintiff herein on, or about the 27th day of Novem¬ 
ber 1922, executed and delivered its certain writing 

obligatory, entitled, in the Supreme Court of the District 
of Columbia, C. N. Chipman, Plaintiff, vs. Premier Fi¬ 
nance Company, Defendant, Law No. 66750, in the form of 
an undertaking to release a fund of $7,750.00, attached in 
the hands of the Second National Bank of Washington, 
D. C., to the credit of the Premier Finance Company. That 
on the 27th day of November 1922, the said undertaking 
was approved and filed in said law cause No. 66750; and 
plaintiff is informed and believed that on the same day the 
said fund was released by said Second National Bank to 
the Merchants and Farmers Bank. 

That on the 1st day of May 1925, in said law cause, No. 
66750, and by reason of its said undertaking as aforesaid, 
a judgment in the sum of $7,750.00 together with costs and 
interest was rendered against the plaintiff herein; that 
thereafter on, to wit, June 6, 1925, the plaintiff herein paid 
to the plaintiff in said law cause No. 66750, the sum of 
$7,400.98, to satisfy said judgment, and the pliantiff was 
obliged to lay out and expend the further sum of $75.00 for 
expenses incurred in making the necessary investigation 
concerning its rights and liabilities in the matter. 

VIII. That some time during the latter part of 1923 the 
trustees of the Merchants and Farmers Bank, a trust, 
procured to be organized the defendant, Anacostia Finance 
Corporation, for the purpose of .taking over the assets and 
property of the Merchants and Farmers Bank, which assets 
at the time that it is believed was approximately $116,- 

000 . 00 . 

6 IX. That thereafter and pursuant to a resolution 
of the shareholders to that effect, all the capital, 
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property, and assets of the Merchants and Farmers Bank, 
were transferred to the defendant, Anacostia Finance Cor¬ 
poration, which in turn issued a stated number of its shares 
of stock to the shareholders of the Merchants and Farmers 
Bank. Plaintiff is informed and believes that no other con¬ 
sideration was paid by the defendant for the transfer of the 
capital, property and assets, aforesaid. 

X. Plaintiff is informed and believes and therefore avers 
that the defendant, Anacostia Finance Corporation, by and 
through its promoters, organizers, agent, and officers, had 
knowledge at the time it took over the capital, assets, and 
property of the Merchants and Farmers Bank, of all the 
things, matters, and facts herein alleged, and more particu¬ 
larly of the facts, and circumstances in connection with the 
writ of attachment and plaintiff’s attachment undertaking 
respectively issued and filed in law cause, No. 66750. Plain¬ 
tiff further alleges that, notwithstanding its knowledge as 
aforesaid the defendant has refused and continues to re¬ 
fuse to recognize the rights of the plaintiff. 

XI. That the Premier Finance Company has no prop¬ 
erty or assets of any description, whatsoever, and it is 
insolvent, having abandoned all its functions, and its offi¬ 
cers and directors have left the jurisdiction for parts un¬ 
known. 

7 XIII. That the Merchants and Farmers Bank, a 

trust, has no capital, assets, property, or credits and 
it is insolvent; that all its books, records, and correspond¬ 
ence have been turned over to, and are now in the posses¬ 
sion of, the defendant, Anacostia Finance Corporation. 

That the plaintiff is advised and therefore avers that by 
virtue of the indemnity agreement herein described it has 
a claim against the capital, property and assets, so trans¬ 
ferred by the Merchants and Farmers Bank to the defendant 
to the extent of $7,400.98 paid by it to satisfy the judgment 
in law cause, No. 66750; a further sum of $75.00 paid out 
as expenses and an attorney’s fee of $500.00, in all amount¬ 
ing to the sum of $7,975.98, with interest on the sum of 
$7,475.98 from June 6, 1925 besides costs; and that it is 
entitled through the aid of this honorable court to have 
the defendant set forth and discover to the plaintiff the 
nature and value of the assets received bv it from the Mer- 
chants and Farmers Bank, a trust, and have plaintiff’s 
claim adjusted and satisfied out of the assets, capital, and 
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property received by the defendant from said Merchants 
and Farmers Bank, a trust. 

Wherefore the premises considered the plaintiff prays as 
follows: 

1. That the defendant be required to discover herein the 
nature and value of the assets received from Merchants and 
Farmers Bank, a trust. 

2. That plaintiff’s rights under and by virtue of the in¬ 
demnity agreement described herein and set forth as Ex. 

“D” be determined and adjudicated. 

8 3. That the defendant be declared a trustee of so 

much of the assets received from the Merchants and 
Farmers Bank, as are required to satisfy the Plaintiff’s 
claim. 

4. That defendant be required by an appropriate decree 
to satisfy Plaintiff’s claim to the extent of the value of the 
assets, capital and property received by it from the Mer¬ 
chants and Farmers Bank, a trust. 

5. And for such other and further relief as to the court 
may seem equitable, the premises considered. 

NATIONAL SURETY COMPANY, [seal.] 
By W. H. RONSAVILLE, 

Resident Manager. 

J. H. BILBREY, 

Attorney for Plaintiff. 

District of Columbia, To wit: 

W. H. Ronsaville, being first duly sworn deposes and 
says that he is the Resident Manager of the National 
Surety Company, the corporate Plaintiff herein and that 
he has authority to sign and verify on behalf of the Plain¬ 
tiff the foregoing and annexed petition; that he has read the 
said annexed petition and knows the contents thereof; that 
the matters and things therein alleged are true according 
to his knowledge and belief. 

W. H. RONSAVILLE. 

Subscribed and sworn to before me this 24th day of No¬ 
vember 1925. 

[notarial seal.] JOS. I. PORTER, 

Notary Public , D. C. 

Seen. 

C. T. CLAYTON, 

Atty. for Deft . 


s 
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9 Ex. “D.” 

Third Party Indemnity Agreement for All Bonds Except 

Those Given in Connection ivith National Surety Com¬ 
pany. 

Capital and Surplus Over $8,000,000.00. 

Know all men by these presents that whereas, at the 
request of the undersigned, hereinafter referred to as in¬ 
demnitors, and upon condition that this instrument be exe¬ 
cuted, the National Surety Company, hereinafter referred 
to as the Company, a corporation of the State of New York, 
has executed or procured the execution of, or is about to exe¬ 
cute or procure the execution of, a bond or bonds on behalf 
of Premier Finance Company hereinafter referred to as 
principal, in the amount of — to release attachment in suit 
C. N. Chipman vs. Premier Finance Co. Inc. At Law 66750 
copy or copies of which may be hereto attached. 

And whereas, the indemnitors have requested and do 
hereby request the Company, if the said bond be a bail bond 
or be filed in, or given in connection with a suit, action, or 
judicial proceeding, to execute, or procure the execution of, 
any other bond or bonds that may be applied for by the 
principal in connection with the same charge or in connec¬ 
tion with the same suit, action or proceeding, whether such 
bond is to be filed in the original proceeding or on appeal 
or whether in the same or a different court and regardless 
of any change in the parties to said suit, action or pro¬ 
ceeding. 

And whereas, the indemnitors have a substantial, ma¬ 
terial and beneficial interest in the obtaining of the said 
bond or bonds. 

10 Now, therefore, in consideration of the premises 
and the sum of One Dollar ($1.00) this day paid by 

the Company to each of the indemnitors, receipt of which 
is hereby acknowledged, the indemnitors, and each of them, 
for themselves, their and each of their heirs, executors, ad¬ 
ministrators, successors and assigns, jointly and severally, 
do hereby covenant and agree: 

1. To pay, or cause to be paid, the premium or premiums 
for said bond or bonds in strict accordance with the terms 
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of the application, a cc*rr of which is, or may he, hereto 
attached as a part of this instrument, or of any other agree¬ 
ment made, or that may be made, between the principal 
and the Company or the surety or sureties executing said 
bond or bonds. 

2. To indemnify the Company from and against any and 
all liability, loss, costs, damages, attorney’s fees and ex¬ 
penses of whatever kind or nature which the Company may 
sustain or incur by reason or in consequence of executing 
said bond or bonds as surety or co-surety, or procuring, 
upon its full indemnity, the execution thereof as aforesaid, 
and which it may sustain or incur in making any investiga¬ 
tion on account of said bail bond or bonds, in defending or 
prosecuting any action, suit or other proceeding which 
may be brought in connection therewith, in obtaining or 
attempting to obtain a release from liability under said 
bond or bonds, and, if said bond be a bail bond, in locating, 
extraditing and surrendering the person bailed; and to in¬ 
demnify the Company to the full amount of liability, loss, 
cost, damages, attorneys’ fees and expenses as aforesaid, 

regardless of any reinsurance that may be carried 
11 on said bond or bonds, it being the object and intent 

hereof that this instrument shall protect, in the name 
of the Company, any and all surety or reinsuring com¬ 
panies which may assume reinsurance upon said bond or 
bonds; and, in like manner, to indemnify such other surety 
or sureties as the Company has procured or may procure, 
otherwise than upon its full indemnity, to execute or to 
join with it in executing, said bond or bonds; it being agreed 
that this instrument shall inure to the benefit of any such 
surety or sureties, so as to give it or them a right of action 
hereunder. 

3. That the surety or sureties executing said bond or 
bonds shall have the right, and such surety or sureties are 
hereby authorized, but not required— 

a. To adjust, settle or compromise any claim, demand, suit 
or judgment upon said bond or bonds, unless the indem¬ 
nitors shall request such surety or sureties to litigate such 
claim or demand, or to defend such suit, or to appeal from 
such judgment, and shall, simultaneously with such request, 
deposit with such surety or sureties collateral satisfactory 
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to it or them, sufficient to pay any judgment or judgments 
rendered, or that may be rendered, with interest, costs, ex¬ 
penses and attorneys’ fees; 

b. From time to time to increase or decrease the penalty 
or penalties of said bond or bonds, to change the obligee 
or obligees therein and to execute, from time to time, any 
continuances, enlargements, modifications and renewals of 
said bond or bonds, or any substitutes therefor, with the 

same or different conditions, provisions and obligees, 

12 and with the same or larger or smaller penalties, it 
being hereby agreed that this instrument shall, in 

all its terms, apply to and cover any and all such new or 
changed bonds or renewals; 

c. To attach hereto copy or copies of said application or 
of said bond or bonds, to fill up any blanks left herein, and 
to correct any errors in filling up any blanks herein, it be¬ 
ing hereby agreed that such copy or copies, when so at¬ 
tached, and that such insertions and corrections, when so 
made, shall be prima facie correct; 

d. If said bond be a bail bond, to surrender the person 
bailed at any time either before or after default; 

e. If said bond or bonds be filed in, or given in connection 
with a suit, action or proceeding in any court, to recognize 
any attorney or attorneys appearing of record in such 
suit, action or proceeding for any party thereto at the 
date of the execution of said bond or bonds, as the au¬ 
thorized representative of said party or parties with full 
and ample authority to act for such party or parties 
throughout such suit, action or proceeding and throughout 
any and all appeals therein, until the surety or sureties shall 
have been fully discharged from liability under said bond 
or bonds. 

4. That liability hereunder shall extend to, and include, 
the full amount of any and all money paid by the surety 
or sureties executing said bond or bonds in settlement or 
compromise of any claims, suits and judgments 

13 thereunder in good faith, under the belief that it or 
they w^ere liable therefor, whether liable or not, as 

well as of any and all disbursements on account of costs, at¬ 
torneys’ fees and expenses as aforesaid, which may be made 
under the belief that such were necessary, whether neces¬ 
sary or not. 
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5. That in the event of payment, settlement or compro¬ 
mise of liability, loss, costs, damages, attorneys’ fees, ex¬ 
penses, claims, demands, suits and judgments as aforesaid, 
in connection with said bond or bonds, an itemized state¬ 
ment thereof, sworn to by the surety or sureties making 
such payment, settlement or compromise, or an officer or 
officers of such surety or sureties, if incorporated, or the 
voucher or vouchers, or other evidence of such payment, 
settlement or compromise, shall be prima facie, evidence of 
the fact and extent of the liability of the indemnitors in 
any and all claims or suits hereunder. 

6. That in the event the surety or sureties executing said 
bond or bonds should deem it necessary or proper, in order 
to comply with the law or with the regulations of the 
Insurance Department of any State, to set aside as loss 
reserve an amount to cover any judgment that may have 
been rendered against the principal, with interest and costs, 
or to cover any unadjusted claim or claims under said bond 
or bonds, the indemnitors will, immediately upon demand 
and notwithstanding any further proceedings that may 
have been taken, or that may be contemplated, by the prin¬ 
cipal, and notwithstanding the pendency of any appeal, de¬ 
posit with said surety or sureties an amount of money 
sufficient to cover such judgment with interest and costs 

or such claim or claims, such sums to be held by said 
14 surety or sureties as collateral security on said bond 

or bonds, with the right on the part of the surety 
or sureties at any time to use such sum, or any part thereof, 
in the payment of such judgment or in the settlement of 
such claim or claims; and the said indemnitors, in the event 
of their failure to comply with such demand, hereby au¬ 
thorize and empower any attorney of any court of record 
in the United States to appear for them or any of them in 
any suit or suits by the surety or sureties executing said 
bond or bonds and to confess judgment against them or 
any of them for any sum or sums of money up to the amount 
of said bond or bonds, with costs and interest and a reason¬ 
able attorney’s fee; such judgment, however, to be satisfied 
upon the payment of any and all such sums as may be 
found to be due by the indemnitors to such surety or 
sureties under the terms of this agreement. Demand upon 
the indemnitors shall be sufficient if sent by registered mail 
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to each indemnitor at the address given by him or her to 
the Company or at his or her address last known to the 
Company, whether actually received or not. 

7. That if the surety or sureties executing said bond or 
bonds shall bring suit, action or proceeding to enforce any 
of the covenants or agreements herein contained, the costs, 
charges and expenses, including attorneys and counsel. 

Fiat of Justice Siddons. 


Let this be filed. 


Nov. 27/25. 


F. L. SIDDONS, 

Justice . 


15 Ansiver. 

Filed January 7, 1926. 

* • * * * # * 


The defendant, Anacostia Finance Corporation, makes 
answer to the amended complaint of plaintiff, filed herein, 
and answering says as follows: 

I. The allegations of the first paragraph are admitted. 

II. The allegations of the second paragraph are admitted. 

III. The allegations of the third paragraph are denied, 
except defendant admits that the Premier Finance Com¬ 
pany, Inc. undertook to promote a bank to be incorporated 
under the name of the Merchants & Farmers Bank and to 
obtain a charter therefor from the State of Arizona, and 
did obtain such charter; but such incorporation was not 
perfected by organization thereunder. 

IV. The allegations of the fourth paragraph are ad¬ 
mitted. 

V. The allegations of the fifth paragraph are denied so 
far as they relate to the Merchants & Farmers Bank, a 

trust. 

16 VI. The allegations of the sixth paragraph are 
denied. 

VII. The allegations of the seventh paragraph are ad¬ 
mitted except: That the existence of the indemnity agree¬ 
ment is denied; That the fund referred to was released by 
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the Second National Bank to the Merchants & Farmers 
Bank, is denied. 

VIII. The allegations of the eighth paragraph are de¬ 
nied. 

IX. The allegations of the ninth paragraph are admitted, 
if intended to be limited to the shareholders and the prop¬ 
erty of the Merchants & Farmers Bank, a declaration of 
trust. 

X. The allegations of the tenth paragraph are denied. 

XI. The allegations of the eleventh paragraph are ad¬ 
mitted. 

XII. The allegations of the twelfth paragraph are ad¬ 
mitted, except the allegation that the Merchants & Farmers 
Bank, a trust, is insolvent; and defendant denies the con¬ 
clusion of plaintiff, set forth in the sixth page of its com¬ 
plaint, and following the twelfth paragraph, that 

17 plaintiff is entitled to a discovery of the nature and 
value of the assets received by defendant from the 
Merchants & Farmers Bank, a trust, and to have plaintiff’s 
claim adjusted and satisfied out of said assets. 

Answering further, defendant says : 

I. That the Premier Finance Company, Inc., an organiza¬ 
tion of promoters, undertook to promote an incorporated 
Bank to be known as the Merchants & Farmers Bank, and 
obtained numerous subscriptions to stock on an agreement 
to obtain a stated amount of such subscriptions, to wit, 
$250,000.00, and to organize such bank under the laws of the 
State of Arizona; that a charter was obtained, but organi¬ 
zation never completed thereunder; that the agreed amount 
of capital stock was never subscribed; that on or about Sep¬ 
tember 11, 1922, a meeting of some of those persons who 
had subscribed toward such capital stock was held, at which, 
a portion of said subscribers approved a proposal to change 
their respective subscriptions from the proposed incor¬ 
porated bank, and to subscribe for beneficial shares in a 
declaration of trust, and authorized Raymond E. Huntt and 
J. Chris Wood to execute a certain declaration of trust for 
that purpose, in which declaration was set out the powers 
of such trustees and their duties in the premises, and which 
adopted for business purposes the name of ‘ 4 Merchants and 
Farmers Bank,” a common-law trust. Immediately after 
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the organization of said common-law trust, by resolution of 
the holders of the beneficial interests therein and of the 
trustees, and pursuant to the declaration of trust, a 

18 board of directors was created consisting of 15 mem¬ 
bers, to have entire charge of its business and opera¬ 
tions. By virtue of the specific authorization given by 
those persons who approved the same, the said Premier 
Finance Company, thereupon paid into the hands of said 
Board of Directors, as trustees, the sum of about $29,000.00, 
theretofore received by said Premier Finance Company 
from said subscribers for purpose of payment upon their 
respective subscriptions to the proposed incorporated bank, 
to bear the same name. 

II. That thereafter, in, to wit, the month of April, 1923, 
the said Raymond E. Huntt was separated from the em¬ 
ployment of the said Merchants & Farmers Bank, and the 
promoters, Premier Finance Company, left the District of 
Columbia, and failed to fully and properly account for their 
transactions with said Merchants & Farmers Bank, and 
their accounts therewith have not been settled either with 
said Bank or with the subscribers who entrusted moneys to 
them for payment upon subscriptions to the incorporated 
bank or to the Farmers & Merchants Bank, said common- 
law trust. That long after that period, and in fact not 
until shortly before the suit of Chipman vs. Premier Fi¬ 
nance Company, had gone to trial, the directors of the said 
Merchants & Farmers Bank, a common-law trust, learned 
for the first time that in November, 1922 by collusion and 
without notice to them, the said Premier Finance Company 
and the said Huntt, representing himself to be acting as 
President of the Merchants & Farmers Bank, and against 
their rights and interest, had requested plaintiff to execute 

an undertaking in the attachment suit of C. M. Cliip- 

19 man against said Premier Finance Company, and 
had entered into an indemnificatory agreement with 

plaintiff as inducement to said plaintiff to execute said 
undertaking. 

III. The said Huntt was without authority under the 
said declaration of trust, either as trustee or as President 
of said Board of directors and trustees thereunder, as in¬ 
spection thereof would have shown to plaintiff, to enter into 
any indemnificatory agreement, and that such agreement 
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was derogatory to the interest and rights of said common- 
law trust; That the fund in said Second National Bank, 
subject of the attachment, was not then, is not now, nor at 
any time was claimed by said common-law trust or its suc¬ 
cessor in title as its property, and on the execution of the 
undertaking and filing and approval thereof recited in plain¬ 
tiff’s bill, the said fund was not released to said Merchants 
& Farmers Bank, but was paid over to Raymond E. Huntt 
and Willis H. Fowle, as trustees, representing those persons 
who had subscribed to the stock of the Merchants & Farm¬ 
ers Bank, an intended corporation, and who had not ap¬ 
proved or entered the organization of the Merchants & 
Farmers Bank, a common-law trust. 

IV. That thereafter, to wit, on July 24, 1924, the defend¬ 
ant Anacostia Finance Corporation, was duly organized 
under and by virtue of the laws of the State of Maryland, 
the incorporators thereof including certain of the trustees # 

of the said Merchants & Farmers Bank and another 
20 person not theretofore associated in said declaration 

of trust, and said defendant thereafter proposed to 
purchase the assets of said Merchants & Farmers Bank a 
declaration of trust and to pay for them in stock of the de¬ 
fendant at par for the appraised value of said assets, and 
other stock of said defendant was issued and sold for cash. 

V. That at the time of organization of said defendant, 
and when it appraised said assets and offered to buy and 
did so buy the same, none of the promoters, officers, or di¬ 
rectors thereof had notice or knowledge of the matters, 
things and facts alleged by plaintiff in its said bill of com¬ 
plaint. 

VI. That although it does not believe the same to be 
material, the defendant further says that said Huntt and 
Fowle thereafter deposited in said Merchants & Farmers 
Bank, a declaration of trust, subject to their check as such 
trustees, the said fund together with other moneys, property 
of said subscribers to said Merchants & Farmers Bank, a 
corporation, and at the time that defendant purchased the 
assets of said Merchants & Farmers Bank, there was a bal¬ 
ance to the credit of said Huntt and Fowle, trustees, which 
balance has not yet been withdrawn, and said Merchants & 
Farmers Bank, declaration of trust, also delivered to de¬ 
fendant a list of persons, received from said Huntt and 
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Fowle, trustees, purporting to comprise those persons en¬ 
titled to the said fund, and the amounts due each. Defend¬ 
ant believes and avers that the said list correctly 
21 shows those persons who are actually entitled to the 
money in said fund. 

Wherefore, having fully answered, defendant respect¬ 
fully asks that it may be hence discharged, with its costs in 
this behalf most wrongfully sustained. 

ANACOSTIA FINANCE CORPORATION, 
By CHAS. T. CLAYTON, 

President. 


District of Columbia, ss: 

Charles T. Clayton, being first duly sworn, says that he is 
President and Counsel of the Anacostia Finance Corpora¬ 
tion, a Corporation, and duly authorized to verify the fore- 
• going bill on behalf of said corporation; that he has read 
the foregoing and annexed answer by himself subscribed as 
President of the said Corporation and knows the contents 
thereof; that those matters and things therein stated as of 
the knowledge of said corporation are true and those stated 
on information and belief, it believes to be true. 

CHAS. T. CLAYTON. 


Subscribed and sworn to before me this 7" day of Janu¬ 
ary, 1926. 

NEEDHAM C. TURNAGE, 
[notarial seal.] Notary Public, D. C. 


22 Findings of Fact. 

Filed May 10,1927. 

******* 

f The above entitled cause having come on for hearing on 
April 7, and April 11, 1927, on the pleadings and testimony 
adduced on behalf of the plaintiff and defendant, the Court 
finds as follows: 

1. That the Merchants and Farmers Bank, created by 
and operating under a declaration of trust dated Septem¬ 
ber 11, 1922, had no interest in, claim to, or made a claim 
against the funds attached in the Second National Bank. 
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2. That the indemnity agreement described in Paragraph 
6 of plaintiff’s bill and received in evidence as plaintiff’s 
Exhibit No. 4 was not executed by said Merchants and 
Farmers Bank, a trust, but was executed by the Merchants 
and Farmers Bank, a corporation. 

3. That said indemnity agreement did not purport to 
be executed by Merchants and Farmers Bank, a trust; that 
Raymond E. Huntt, president of said trust organization had 
no authority to execute the same, and the said trust did not 
ratify said agreement. 

4. That the undertaking received in evidence as plain¬ 
tiff’s Exhibit No. 6 and filed in the case of Chipman vs. 
The Premier Finance Company, released a fund which was 
never claimed by said Merchants and Farmers Bank, a 
trust, as its property, and said fund in fact was claimed by 
the subscribers to the Merchants and Farmers Bank, a 
corporation, a bank which was chartered but not organized 
under the laws of Arizona. 

5. That if said indemnity agreement had been 
23 binding on, and created an obligation against the 

Merchants and Farmers Bank, a trust, plaintiff’s 
petition does not set forth grounds entitling it to the re¬ 
lief in equity sought by the prayers of its bill. 

WALTER I. McCOY, 

Chief Justice. 

The foregoing has been read by me. 

J. H. BILBREY, 

Atty. for Plaintiff. 

Final Decree. 

Filed May 10, 1927. 

• •••••• 

This cause coming on to be heard upon the pleadings 
and evidence adduced in open Court, it is by the Court this 
10th day of April, A. D. 1927, 

Adjudged, ordered and decreed that the bill of com¬ 
plaint filed herein be, and the same is hereby finally dis- 

3—4647a 
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missed, and that the defendant be allowed its cost in said 
cause. 

By the Court: 

WALTER I. McCOY, 

Chief Justice . 


The Plaintiff, National Surety Company, in open Court 
excepts to the passing of the above decree, and notes an 
appeal to the Court of Appeals of the District of Columbia 
therefrom and upon motion of said plaintiff, the bond 
24 for cost on appeal is fixed at One Hundred ($100.00) 
Dollars or Fifty ($50.00) Dollars deposit in cash. 
By the Court: 

WALTER I. McCOY, 

Chief Justice . 

Correct as to form. 

J. H. BILBREY, 

Atty. for Plaintiff. 


Memoranda. 

May 18, 1927.—Undertaking on appeal of Plaintiff ap¬ 
proved and filed. 

May 20 1927.—Statement of Evidence (Plaintiff’s) filed. 
June 24, 1927.—Time for submitting statement of testi¬ 
mony for settlement extended to July 29, 1927. 

Assignment of Errors. 

Filed July 12, 1927. 

******* 

The plaintiff assigns as errors committed by the trial 
court the following: 

1. In dismissing the plaintiff’s bill. 

2. In refusing to grant the relief prayed in the original 

bill. 

25 3. The court erred in finding and ruling that the 

^nacostia Finance Company had no connection with 
the Premier Finance Corporation. 

4. The court erred in finding and ruling that the Mer¬ 
chants & Farmers Bank created by and operating under a 
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declaration of trust dated September 11, 1922 had no in¬ 
terest in, claim to, or made a claim against the funds at¬ 
tached in the Second National Bank. 

5. The court erred in finding and ruling that the in¬ 
demnity agreement described in Paragraph 6 of plaintiff’s 
bill and received in evidence as plaintiff’s exhibit No. 4 was 
not executed by said Merchants & Farmers Bank, a trust, 
but was executed by the Merchants & Farmers Bank, a cor¬ 
poration. 

6. The court erred in finding and ruling that said in¬ 
demnity agreement did not purport to be executed by Mer¬ 
chants & Farmers Bank, a trust; that Raymond E. Huntt, 
president of said trust organization had no authority to 
execute the same, and the said trust did not ratify said 
agreement. 

7. The court erred in finding and ruling that the un¬ 
dertaking received in evidence as plaintiff’s exhibit No. 6 
and filed in the case of Chipman vs. the Premier Finance 
Corporation, released a fund which was never claimed by 
the said Merchants & Farmers Bank, a trust, as its prop¬ 
erty, and said fund was claimed by the subscribers to the 
Merchants & Farmers Bank, a corporation, a bank which 
was chartered but not organized under the Laws of Ari¬ 
zona. 

8. The court erred in finding and ruling that if said in¬ 

demnity agreement had been binding on, and created 
26 an obligation against the Merchants & Farmers 
Bank, a trust, plaintiff’s petition does not set forth 
grounds entitling it to the relief sought by the prayers of 
its bill. 

9. The court erred in failing to find and rule that the Mer¬ 
chants & Farmers Bank, a trust, ratified the act of its presi¬ 
dent, Raymond E. Huntt, in executing said indemnity. 

10. And other errors apparent upon the face of the 
record. 

J. H. BILBREY, 
Attorney for Plaintiff . 

Received copy of the foregoing this 12 day of July, 1927. 
CHAS. T. CLAYTON, 

NEEDHAM C. TURNAGE, 

Attorneys for Defendant , 
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Designation of Record. 
Filed July 12, 1927. 


The clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare transcript of record on appeal in the 
above entitled case and the following papers are designated 
as necessary to be copied: 

1. Amended petition. 

2. Answer of defendant to bill. 

3. Findings of fact by the court. 

4. Final decree dismissing plaintiff’s petition. 

5. Note of appeal to Court of Appeals. 

6. Note of filing and approval of undertaking for cost 

on appeal. 

27 7. Note of filing statement of evidence. 

8. Note of order extending time to submit state¬ 
ment of testimony to July 29, 1927. 

9. Memorandum of statement of evidence. 

10. Assignment of errors. 

11. This designation. 

J. H. BILBREY, 
Attorney for Plaintiff. 


Receipt is acknowledged this 12 day of July, 1927 of a 
copy of the foregoing. 


C. T. CLAYTON 


Of Counsel for Defendant. 


Further designation of record may be made by parties 
if so desired. 


Memoranda. 

July 26, 1927.—Time for settling statement of testimony 
extended to August 15th, 1927. 

August 1, 1927.—Statement of Testimony signed and 
made of record. 
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28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 27, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 44406 in Equity, wherein 
National Surety Company, a corporation, is Plaintiff and 
Anacosita Finance Corporation, a corporation, is Defend¬ 
ant, as the same remains upon the files and record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of October, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

29 In the Supreme Court of the District of Columbia. 

Equity. No. 44406 ’ 

National Surety Company, Plaintiff, 

v. 

Anacostia Finance Corporation, Defendant. 

Statement of Testimony. 

This cause came on for trial and was tried on April 7 
and April 11, 1927, before Chief Justice Walter I. McCoy 
sitting as an Equity Court, and the following is the sub¬ 
stance of all the testimony introduced by the plaintiff and 
the defendant: 


Testimony for the Plaintiff. 

J. Frank Blagdon, produced from the custody of the 
Deputy Recorder in the Office of the Recorder of Deeds and 
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there was received as evidence an unrecorded certain dec¬ 
laration of trust consisting of twenty-four pages of type¬ 
writing of which the following is a summary: 

Plaintiff's Exhibit No. 1. 

Organization meeting Raymond K. Huntt, J. Chris Wood, 
Board of Trustees, September 11, 1922, at 1205 Good Hope 
Road, Anacostia, for purpose of organizing Merchants & 
Farmers Bank under a declaration of trust. Declaration 
of Trust naming Wood and Huntt had been executed and 
would be filed in office of Recorder of Deeds for District of 
Columbia. 

Spread on minutes of meeting Declaration of Trust dated 
September 9, 1922, consisting of agreement between Huntt, 
holder of one hundred shares; Wood, thirty shares. 

Purpose of said parties to organize and establish bank 
to be known as “Merchants and Farmers Bank”; to induce 
others to interest theirselves and their money in said bank¬ 
ing institution; and that Trustees shall acquire from 
30 such persons property or money, the Trustees to 
hold, emplov and manage the same and other money 
or property thereafter acquired, beneficial interests in same 
to be divided into shares evidenced by certificates. 

Trustees declare they will hold property and money ac¬ 
quired by them and employ, manage and dispose of same 
for benefit of shares in accordance with terms of certificates 
and conditions of trust. 

Article /. Trustees collectivelv shall use the name “Mer- 
chants and Fanners Bank” and under that name conduct 
all business and execute all instruments in writing with 
form of signature provided in Article 4. 

Article II. First two trustees and others elected under 
Section 4 of this article shall hold office until third annual 
meeting of shareholders, or until successors are appointed 
and accept trust. Number of trustees may be increased 
by Majority vote of trustees in office. After third annual 
meeting, shareholders may elect trustees to serve one year 
ensuing. When other trustees are elected and in writing 
accepted office, trust estate vests in them and other trustees 
without any conveyance. 

All trustees before assuming duties shall take oath, to be 
filed with Secretary, to diligently and honestly administer 
affairs of banking institution. 
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A trustee may be removed from office for misconduct of 
duties by majority vote of shareholders. No act of a trus¬ 
tee prior to removal within apparent scope of authority 
shall be repudiated or invalidated by such removal. Any 
trustee may by written instrument resign. 

Article III. Liability of shareholders limited to trust 
assets. No obligation of trustees or any of them shall 
bind trustees or the shareholders individually. Any judg¬ 
ment against any of trustees for anything connected with 
trust shall be fully satisfied out of trust assets. 

In every written obligation given by trustees it shall be 
duty of trustees to stipulate that neither trustees nor share¬ 
holders shall be personally liable. Trustees and each of 
them shall be indemnified bv trust assets against anv claims 
concerning matters growing out of the action of any 
31 trustee whether well founded or not. 

Article IV. Trustees to determine by vote form of 
signature, provided that in all papers other than corre¬ 
spondence there shall be a counter-signature. 

Article V. Seal of trustees shall be impression of words 
“Merchants and Farmers Bank,’’ and such other inscrip¬ 
tions as trustees may determine. 

Article VI. Object of trust is to carry on a bank and con¬ 
duct all other financial undertakings and any and all lawful 
business as fully as any individual firm or corporation. 

Article VII. Trustees to have power: 

To have succession by trustees name for time stated; sue 
and be sued, complain and defend and employ counsel 
therefor; use a common seal; deal in real estate; loan 
money; invest its funds in certain securities; deal in securi¬ 
ties; borrow money; act as Registrar or Transfer Agent; 
act as trustee under corporation mortgages; manage sinking 
funds; maintain for own use and for rental safe deposit 
vaults; receive for safe-keeping wills and other property 
with or without charge; act as agent for collection of in¬ 
come and safe-keeping of securities; act as administrator, 
guardian, trustee or committee; purchase good will and 
assets from any individual, banking institution or invest¬ 
ment house; purchase stocks, bonds and other securities; 
make and carry out such contracts as may be required for 
purpose of trust; appoint officers, representatives, general 
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managers, agents and delegate any power or discretion that 
trustees may by vote determine to properly carry out pro¬ 
visions of this trust; make necessary bv-laws and regula¬ 
tion; wind up and dissolve this trust; and have one or more 
officers and conduct its banking business or other business 
in District of Columbia and elsewhere. Powers granted to 
trustees are limited insofar as they apply to investment of 
capital, deposits or credits of trust so that no investment 
either of the capital or the deposits made can be made with¬ 
out the approval in writing of a committee appointed and 
authorized by a majority of the Board of Trustees, such 
transactions only to be made on authority of Board of 
Trustees. 

Article VIII. Trustees to hold stated meetings or upon 
call. Majority of Board of Trustees shall constitute 
quorum. Minutes of proceedings of trustee shall be duly 
entered in book for that purpose. Trustees may em- 
32 ploy bankers, accountants, brokers, experts, agents, 
attornevs and fix their remuneration. 

Article IX. Provides time and place of meetings of share¬ 
holders, voting privileges and manner of voting. 

Article X. Capital of trust shall be 100,000 shares of the 
par value of $10.00 certificates, therefore to be in following 
form: 

(Form of Share Certificates.) 

Share Certificates. Number of Shares: —. 

No. —. Par value: $10.00 each. 

Merchants and Farmers Bank. 

This is to certify-is entitled to — Shares of the 

Capital of Merchants and Farmers Bank with all the rights 
of a holder of said shares as secured and limited by and 
subject to the terms and conditions of the Declaration of 
Trust bearing date the 11th of September, 1922 and the 
By-Laws made in pursuance thereon, filed in the office of 
the Recorder of Deeds of the District of Columbia on Sep¬ 
tember 11, 1922, to be there recorded. 

The acceptance and retention of this certificate shall be 
held and construed to constitute an agreement to be bound 
by all the terms of said declaration of trust, including all 
the provisions regarding voting rights. 
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These shares are fuT paid and lion-assessable and are 
transferable only on the Books of the Bank by the holder 
hereof, his executors or administrators or by his duly au¬ 
thorized attorney, upon surrender of this certificate. 

Witness the seal of the said Bank, and the signature of 
Two or more of the Trustees, this — Day of-, 192-. 


Endorsed. 


Trustees. 


Know all men by these presents that for value received, — 

have bargained, sold, assigned, transferred unto- 

33-Shares of the Merchants & Farmers Bank, 

standing — name on the books of the said Bank and 

do hereby constitute and appoint-true and lawful 

attorney irrevocable for all, or any of the said shares and 
for that purpose to make and execute all necessary acts of 
assignment and transfer and one or more persons to sub¬ 
stitute with like full power, hereby ratifying and confirm¬ 
ing all that — said attorney or — substitute, or substitutes 
shall lawfully do by virtue hereof. 

In witness whereof — have hereunto set — hand and seal 
the — day of-, 1922. 

-. [seal.] 


Sealed and delivered in the presence of 


Shares may be issued for consideration fully or partially 
paid balance subject to call, but no share to be sold for less 
than $10.00. When shares fully paid certificate shall 
specify that shares are fully paid and non-assessable. 

Article XI. Resolution of trustees authorizing an act 
shall be conclusive evidence to strangers that said act is 
within power of trustees, and such strangers as purchasers 
under any such resolution shall not be required to see to 
the application of purchase money paid thereunder. 

Article XII. Trustees in office shall hold trust assets in 
trust to manage and dispose of same for benefit of holders 
of shares, and shall have as full powers and discretion as 
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owners. When any person ceases to be a trus- 
title shall survive to remaining; trustees. On 
appointment of a new trustee, he shall be seized as joint 
tenant with other trustees of the entire trust assets with¬ 
out further conveyance. Certificate holders shall have 
no legal interest in the trust assets, shall not be liable for 
the losses and shall not be partners. Shares shall carry 
only the rights specifically set forth in declaration of trust 
and in the certificates thereof. 

Death of a shareholder shall not terminate the 
34 trust, nor shall it entitle the legal representative of 
deceased to an accounting, but such legal representa¬ 
tives shall succeed only to rights of decedent under trust. 

Article XIII. Officers of trust shall consist of a Presi¬ 
dent, one or more Vice Presidents, Secretary and Treas¬ 
urer or Cashier, which officers shall have the authority and 
duties the trustees may designate. 

Article XIV. Provides Board of Trustees shall make an¬ 
nual report of condition of trust. 

Article XV. Provides for declaration of dividends out of 
net profits. 

Article XVI. Principal place of business of trustees shall 
be in District of Columbia. 

Article XVII. Merchants and Farmers Bank shall be 
organized under Declaration of Trust as soon as duly 
acknowledged by subscribers and duly filed with Recorder 
of Deeds of District of Columbia and regular banking and 
other business as soon as majority of trustees may decide. 
Article XVIII. Fixes period of beginning of fiscal year. 
Article XIX. Trust not to continue longer than twenty- 
\ one years, at end of which time trust is to be wound up and 
assets distributed unless at expiration of time a majority 
of shareholders shall agree to continue trust for another 
such period as may then be determined. 

Nothing in articles shall effect power of trustees to 
terminate trust prior to termination date, or transfer 
assets of trust to a corporation, provided their resolution 
to either effect shall have been approved by shareholders, 
at a special meeting. If assets are to be transferred to 
corporation, trustees shall convey all assets to said corpora¬ 
tion fully discharged and shall redeem trust certificates by 
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_ issu ing sjpfi lg of such c orporation of equal par value, and 
thereafter no beneficiary of trust shall have any claim or 
right in the assets of trust except as shareholders 
corporation; and all debts and obligations of trust shall 
first be'settled in full by trustees. 

Article XX. Certificate of President and Secretary as to 
any act and as to anything upon the records shall be 
35 conclusive in favor of all persons acting in good 
faith thereon. 

Article XXL Provides that declaration of trust may be 
amended or altered, except as regards liability of trustees 
or shareholders at annual or special meeting with consent 
of a majority of such shareholders, such amendment or 
alteration to become effective when certified by Secretary 
of meeting, entered upon records of trustees and filed in 
Office of Recorder of Deeds of the District of Columbia and 
physically attached to this declaration. 

Article XXII. Trustees and certificate holders agree to 
faithfully carry out terms of trust. 

Article XXIII. Acceptance of share certificates shall bind 
holders to terms of declaration of trust. 

Declaration signed and sealed by Raymond E. Huntt 
and J. Chris Wood and witnessed by Marion Butter. 
Acknowledged by Huntt and Wood on September 11, 1922, 
in District of Columbia before a Notary Public. 

By-Laws. 

Article I provides for annual and special meetings of 
shareholders and notice. 

Article II. Board of Trustees shall meet at the bank, but 
if a majority shall not be present at time fixed, those 
present shall have power to adjourn. 

Article III. Officers shall be President, one or more Vice 
Presidents, Treasurer or Cashier, and Secretary, and such 
minor officers as the trustees may establish who shall be 
elected and their salaries fixed by the trustees annually; 
their duties shall be fixed and may be altered from time to 
time by the trustees who shall have power to require a 
bond or other qualifications from any of them and may re¬ 
move any officer at any time upon an affirmative vote of a 
majority of the trustees. 
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Article IV. Board of Trustees may appoint an Executive 
Committee and such other committees as it may desire and 
fix their duties. 

Article V. The President of the Board of Trustees shall 
preside at all meetings of the Board and of the share¬ 
holders, and shall perform such other duties as from time 
to time shall be delegated to him by the Trustees. 

Article VI. The Vice President shall perform the duties 
of the President in the order of their rank. 

Article VII. The Secretary shall attend to all sessions of 
the trustees, shareholders and committees, and act as Clerk 
thereof. 

Article VIII. Treasurer or Cashier shall keep account of 
all receipts and disbursements, deposit all moneys in the 
name of the credit.*/ of the trust, disburse all funds, prepare 
statements of the financial condition of the trust and have 
custody of the securities in association with the President. 

Article IX. Certificates of shares in the bank may be 
issued to owners thereof by the trustees. 

Article X. Lost Certificates. Provides for replacing 
lost certificates. 

Article XI. Fixing the fiscal year of the trust. 

Article XII. Provides for the amendments to the by¬ 
laws by a vote of a majority of the trustees or of a majority 
of the shareholders. 

3G W. H. Ronsaville is now and was in 1922 local Man¬ 
ager of the National Surety Company. As such 
Manager there came into his hands a document in the fol¬ 
lowing words and figures: 
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Plaintiff’s Exhibit No. 2. 

For 100-B-5M-2-27. Made in U. S. A. 

Notice! Agents’ acts not binding on Company unless 
within agents’ written limits of authority. 

Bond No. —. 

“Safety First.” 

•• 

National Surety Company. 

Capital $10,000,000.00. 

Application for Bond or Undertaking on Appeal, Attach¬ 
ment, Replevin, Injunction, for Costs, Non-Resident 

Plaintiff, etc., etc., Without Collateral Security. 

Application is hereby made to National Surety Company 
by the undersigned for a Bond or Undertaking, the amount 
and tenor of which are herein set forth. 

1. Full name of Applicant? Raymond E. Huntt, for Mer¬ 
chants and Farmers Bank. 

2. Business address? Anacostia, D. C. 

3. Occupation or employment? Banking. How long en¬ 
gaged in this business? Since Sept. 11th. 

4. Residence address? Savannah St., S. E., Congress 
Hgts., D. C. 

5. Name and address of attorney? Conrad H. Syme. 

6. Nature of Bond or Undertaking? Release of Attach¬ 
ment. 

7. Amount of Bond or Undertaking? $7,750.68. 

8. The undersigned agrees to pay $— premium upon exe¬ 
cution of the bond or undertaking and annually thereafter, 
in advance, until the Company shall be furnished with con¬ 
clusive written legal evidence of -is discharge from lia¬ 
bility thereunder. 

9. Title of the action? (Give name of parties in full.) 
C. N. Chipman v. Premier Finance Co. 

10. In what Court and County is action pending? Su¬ 
preme Court of D. C. 
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11. Amount of judgment or claim? $8,347.88. Prospec¬ 
tive costs $50. 

12. State grounds upon which suit is based for adjust¬ 
ment of accounts. 

13. State defenses to suit on calendar awaiting trial. 

14. If attachment or replevin, state what property levied 
upon and what disposition will be made of it pending final 
decision: $7,750.68, Balance of account in Second Nt. Bank, 
Wash., D. C., attached. 

15. If a judgment appealed from, is it a lien upon real 

estate owned by applicant ? - Will it remain so pending 

trial ? -. 

16. Give your own financial statement, in detail, showing 
your present financial condition. 

Resources. Liabilities. 

Ivoans and Discounts.... $77,852.49 Capital & Surplus 

Furniture & Fixtures_ 105.00 Deposits. 

Cash and due from banks 43,481.78 
U. S. Bonds. 10,086.76 

Total .$131,526.03 Total $131,526.03 

17. Are you endorser, or have you become surety for any 
person or corporation? No. 

In consideration of the execution or of procuring the exe¬ 
cution of the foregoing bond or undertaking, and of the 
sum of One Dollar paid to the Undersigned, by the Com¬ 
pany, the Undersigned, jointly and severally, covenants and 
agrees with the Company as follows: 

1. That all declarations and answers made in the fore¬ 
going application are true. 

2. That the Undersigned will pay to the Company or its 
duly authorized Agent, the premiums agreed in said ap¬ 
plication to be paid. 

3. That the Undersigned will at all times indemnify and 
keep indemnified the Company, and hold and save it harm¬ 
less from and against any and all demands, liabilities, loss, 
damage or expense of whatsoever kind or nature, including 
counsel and attorney’s fees, which it shall at any time sus¬ 
tain or incur by reason, or in consequence of having exe¬ 
cuted the said bond or undertaking; and that whenever any 
claim or claims shall have been made upon the Company 
under the said bond or undertaking, if in the judgment of 


$80,023.45 

51,502.58 
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the Company it is determined that such claim or claims 
should be paid, the Undersigned covenants, promises and 
agrees to pay over in cash to the Company upon its de¬ 
mand therefor, the amount or amounts of said claim or 
claims; and if the Company deny liability concerning any 
claim or claims and suit or suits be brought against the 
Company under said bond or undertaking to recover the 
amount of said claim or claims, or any other proceeding or 
proceedings be taken thereon involving the Company, 
whether the suits and proceedings be against the Principal 
named in the said bond or undertaking, and the Company 
jointly, or against the Company alone, the Undersigned 
covenants and agrees to defend said suits and proceedings 
to a conclusion at the Undersigned’s expense, or to permit 
the Company, if it so elect, to place the defense of such 
suits and proceedings in the hands of its own attorneys or 
counsel, in which latter event the Undersigned covenants, 
promises and agrees to pay over to the Company upon its 
demand such sum or sums of money as may be required 
to retain said attorneys or counsel, and to defray the ex¬ 
penses of conducting the defense of said suits and proceed¬ 
ings; and further, the Undersigned covenants and agrees to 
satisfy and discharge any and all judgments recovered 
against the Company under the said instrument as soon as 
the same shall be entered or docketed, unless an appeal be 
taken and bond or bonds to secure or stay the collection of 
such judgment or judgments be procured by the Under¬ 
signed and filed as required by law, and if a final judgment 
be recovered or entered against the Company after the de¬ 
cision of such appeal, the Undersigned covenants and agrees 
to forthwith satisfy and discharge every such final judg¬ 
ment without requiring the Company to take any steps 
whatsoever thereon; and should judgment be entered 
against the principal in said bond and the Company, or 
against the Company alone, in either event, should the Un¬ 
dersigned not procure an appeal to be taken, and furnish 
bond or bonds to secure, supersede or stay the collection of 
such judgment, the Company may, if it elect, pay said judg¬ 
ment, whereupon the Undersigned agrees to forthwith re¬ 
pay to the Company, the amount of said judgment so paid, 
together with legal interest thereon from the date of pay¬ 
ment to the date of such repayment; that the Undersigned 
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will pay over, reimburse and make good to the Company, 
its successors and assigns, all sums and amounts of money, 
not hereinbefore provided for, which the Company or its 
representatives shall pay, or cause to be paid or become 
liable to pay under its obligation upon said bond or under¬ 
taking, or as charges and expenses of whatsoever kind or 
nature, including counsel and attorneys’ fees by reason of 
the execution thereof, or in connection with any litigation, 
investigation or other matters, connected therewith, such 
payment to be made to the Company as soon as it shall 
have become liable therefor, whether it shall ha/e paid out 
said sum or any part thereof, or not. 

4. That the Undersigned will immediately notify the Com¬ 
pany, at its principal offices in the City of New York, of the 
making of any demand, or the giving of any notice, or the 
commencement of any proceeding, or fixing of any liability 
which the Company may be called upon to discharge, by 
reason of the execution of said bonds or undertaking. 

5. That the Undersigned will, on request of the Company, 
procure the Company’s discharge from liability under said 
bond or undertaking, and the Company shall, at its option, 
have the right to the use of the Undersigned’s name, and 
to all the rights and privileges of the Undersigned; and 
at any time shall have the right to be discharged from lia¬ 
bility for the further default of the Undersigned, and to re¬ 
quire the Undersigned to account and give new surety or 
^hreties, and all damages and expenses which the Company 
may sustain or incur in obtaining its discharge from lia¬ 
bility, or in further securing itself against loss, or in the col¬ 
lection of its premium or premiums on said bond, shall be 
borne and paid by the Undersigned. 

6. That the vouchers or other evidence of payment by 
the Company, in discharge of any liability under said bond 
or undertaking, shall be prima facie evidence against the 
Undersigned of the fact and amount of the Undersigned’s 
liability to the Company. 

7. It is understood, and agreed that the Company re¬ 
serves the right to decline to issue the bond for which ap¬ 
plication is hereby made and that no claim may be made 
against the Company in consequence of its failure to exe¬ 
cute such bond; nor shall any claim be made in case the 
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bond, if executed, be not accepted by or in behalf of the 
obligee. 

8. This agreement shall be binding upon the Undersigned, 
and upon the heirs, executors, administrators, successors 
and assigns of the Undersigned. 

9. This agreement of indemnity is signed at this time pur¬ 
suant to and in accordance with our promise made prior 
to the execution and delivery of the bond mentioned herein. 

In witness whereof the undersigned duly executed this 
instrument on, the 6th day of Oct., 1922. Signed in the 
presence of Merchants and Farmers Bank, Raymond E. 
Huntt, Pres. Address: Anacostia, D. C. 

Note. —If co-partnership, tirm names must be signed. If 
corporation, corporate name must be signed in full, with 
Officer’s name and title on the line below, and corporate 
seal affixed, duly attested. Acknowledgment on other side. 

[Printed on margin:] Under the penal laws of the State 
of New York it is a misdemeanor punishable by fine or 
imprisonment, or both, to make a false statement for the 
purpose of procuring the execution of a surety bond or un¬ 
dertaking. Annex copy of pleadings, notice of appeal, order 
or judgment, necessary for preparation of the bond or un¬ 
dertaking applied for. 

37 [Endorsed:] National Surety Company, 115 
Broadway, New York. Application for bond or un¬ 
dertaking, without collateral. 

State of-, 

County of -, ss: 

On the — day of -, 19—, before me personally ap¬ 
peared -, to me known, and known to me to be the 

individual described in and who executed the within in¬ 
strument, and duly acknowledged to me that he executed the 
same. 
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State of-, 

County of -, ss: 

On the — day of-, in the year 19—, before me per¬ 
sonally came-, to me known, who being by me duly 

sworn did depose and say that he resides in-; that he is 

the-of the-the corporation described in and which 

executed the within instrument; that he knew the seal of said 
corporation; that the seal affixed to said instrument is such 
corporate seal; that it was so affixed by order of the Board 
of Directors of said corporation, and that he signed his name 
hereto by like order. 

State of-, 

County of -, ss: 

On the — day of-, 19—, before me personally came 

-, to me known and known to me to be a member 

of the firm of-described in and who executed the within 

agreement and acknowledged that he executed the same as 
and for the act and deed of the said firm. 

Special Indemnity Agreement Which May be Used Instead 

of Form 10B, in All Cases Where Bond Applied for Here¬ 
under is Not Over $5,000. 

-, the undersigned, hereby agree to indemnify 

and keep the National Surety Company indemnified and 
hold and save it harmless from and against any and all de¬ 
mands, liabilities charges and expenses of whatsoever kind 
or nature, which it may at any time sustain or incur by rea¬ 
son of or in consequence of having executed the above de¬ 
scribed bond, and — do further guarantee that the charges 
for executing and continuing upon the bond will be paid as 
agreed until the Company has been released from liability 
thereunder. 

Signed, sealed and delivered, this — day of-, 19—. 

-. [seal.] 

Witness: 

38 And said document was received in evidence, the 
signature having been admitted. And there was also 
received in evidence a document in the following words and 
figures, the signature having been admitted: 
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Plaintiff’s Exhibit No. 3. 

“Bond. 

1 ‘ Know all men by these presents, that we, the Merchants 
and Farmers Bank, of Anacostia, D. C., and the National 
Surety Company, a corporation of the state of New York, 
are held and firmly bound unto the Second National Bank, 
of Washington, D. C., in the full and just sum of Eight 
Thousand Dollars ($8,000.00), to the payment of which 
well and truly to be made, we bind ourselves, our successors 
and assigns, jointly and severally, firmly by these presents. 

‘‘The condition of the above obligation is such, that 

“Whereas, there is on the books of the said Second Na¬ 
tional Bank the sum of $7,750.68 to the credit of the Premier 
Finance Company, which said sum is claimed by the said 
Merchants and Farmers Bank to belong to it, and deposited 
by the Premier Finance Company in a trust or fiduciary 
capacity; and 

“Whereas, the said Second National Bank was named as 
Garnishee under a certain writ of attachment, dated June 
19, 1922, in suit of C. N. Chipman, Plaintiff, vs. Premier 
Finance Company, Inc., Defendant, At Law No. 66750, in 
the Supreme Court of the District of Columbia; and 

“Whereas, the said Second National Bank has retained 
under said writ of attachment the said sum of $7,750.68, 
pending the decision of the Court in the said case; and 

“Whereas, the said Merchants and Farmers Bank has 
been deprived of the use of the said sum, which it claims as 
rightfully its own; and 

“Whereas, the said Second National Bank has agreed to 
pay over to the said Merchants and Farmers Bank the said 
sum of $7,750.68, provided it be indemnified from and 
against any and all loss for or by reason of the said pay¬ 
ment, pending the settlement of the aforesaid suit, under 
which said fund was attached in its hands: 

“Now, therefore, if the said Merchants and Farmers 
Bank shall fully indemnify and save harmless the said Sec¬ 
ond National Bank from and against any and all loss, costs, 
charges, damages, or counsel fees, which it may suffer or 
incur, for or by reason of the payment to it of the said sum 
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of $7,750.68, now standing to the credit of the said Premier 
Finance Company, then this obligation to be void; other¬ 
wise, to remain in full force and virtue in law. 

“Witness our Hands and Corporate Seals this twelfth 
day of October, A. D. 1922. 

MERCHANTS & FARMERS BANK, 
Bv RAYMOND E. HUNTT, 

President. 

NATIONAL SURETY COMPANY, 

W. H. RONSAVILLE, 

Attorney4n-Fact. > 1 

Witnesses: 

C. H. VENABLE. 

HERBERT PARKER, 


39 Thereupon there was received in evidence, the 
signature having been admitted, plaintiff’s Exhibit 
No. 4 which is in the same words and figures as plaintiff’s 
Exhibit “A” annexed to its petition. 

There was also received in evidence documents, letters 
and copies of letters in the following words and figures: 

Plaintiff’s Exhibit No. 5. 


“Merchants & Farmers Bank, Anacostia, D. C. 

November 27th, 1922. 

Mr. W. H. Ronsaville, 

c/o National Surety Co., 

Wash., D. C. 

Dear Sir : 

Enclosed herewith find bond issued in suit of C. N. Chip- 

man, Plaintiff vs. Premier Finance Co., Inc., Defendant, At 

Law No. 66750, which was to be returned to you in lieu of 

one issued Saturday. 

•> 

I wish to state that the matter was fixed up 0. K. today 
(Monday) and the money was released alright by the Sec¬ 
ond National Bank. 

Thanking you for your kind attention in this matter I 
beg to remain 

Yours very truly, 

RAYMOND E. HUNTT, 

President.” 
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Filed Nov. 27,1922. Morgan H. Beach, Clerk. 

Plaintiff’s Exhibit No. 6. 

Supreme Court of the District of Columbia. 

At Law. 

No. 66750. 

C. N. Chipman, Plaintiff, 


vs. 

Premier Finance Company, Incorporated, Defendant. 

The defendant, and National Surety Company, surety, in 
consideration of the discharge from the custody of the Mar¬ 
shall of the property seized by him, upon the writ of 
40 attachment—garnishment sued out against the de¬ 

fendant, on the 19th day of June, A. D. 1922, in the 
above-entitled cause, appear, and submitting to the juris¬ 
diction of the Court, hereby undertake, for themselves and 
each of them, their and each of their heirs, executors and 
administrators, successors or assigns, to abide by and per¬ 
form the judgment of the Court in the premises in relation 
to said property, which judgment may be rendered against 
all the parties whose names are hereto subscribed. 

Signed this 25th day of November, A. D. 1922. 

PREMIER FINANCE COM¬ 
PANY, Inc., [seal.] 

By A. H. FOWLE, [seal.] 

President. 

NATIONAL SURETY COM¬ 
PANY, [seal.] 

By W. H. RONSAVILLE, 

Attorney in Fact . 

Approved this 27th day of Nov. 1922. 

WILLIAM HITZ, 

Justice . 


38 


NAT. SURETY CO. YS. ANACOSTIA FINANCE COUP. 


41 Plaintiff's Exhibit No. 10. 

November 8, 1923. 

Merchants and Farmers Bank, 

1205 Good Hope Road, 

Anacostia, D. C. 

Gentlemen : 

With reference to the inclosed bill, which you returned, 
would remind you that the bond in this case was executed 
last November, to release an attachment on funds in the 
Second National Bank, which funds were claimed by you 
to be your own and not the property of the Premier Finance 
Company. 

Although the Premier Finance Company appeared as 
principal upon the bond, it was made upon your written 
agreement to indemnify us and to pay the premium charge 
of $80 while the bond continued in effect. 

We are informed that the case is still open and we are 
therefore returning the bill to you and would ask that you 
send a check to cover. 

Very truly yours, 

RESIDENT MANAGER. 

wlir/y. 

Plaintiff's Exhibit No. 11 
Merchants & Farmers Bank, Anacostia, D. C. 

November 12,1923. 

Mr. W. H. Ronsaville, 

Resident Manager National Surety Company, 

209 Natl. Savings & Trust Bldg., 

Washington, D. C. 

Dear Sir : 

In reply to your letter of the 8th instant, the parties who 
made the contract to which you refer are no longer con¬ 
nected with this bank, and as there is nothing here of rec¬ 
ord concerning it, we would like to have you furnish us 
with more detailed information concerning it; also, a copy 
of the contract or agreement made by this bank to indem¬ 
nify you for the premium while the bond is in effect. 
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Thanking you for any further information you may be 
able to furnish us, we are, 

Yours very truly, 


J. CHRIS WOOD, 


Cashier. 


42 Plaintiff’s Exhibit No. 12. 


November 21, 1923. 


Mr. J. C. Wood, 

Cashier Merchants and Farmers Bank, 
Anacostia, D. C. 


Dear Sir: 


As requested in yours of the 12th, I am handing you here¬ 
with photostatic copy of indemnity agreement executed by 
you in connection with the suit of C. N. Chipman, vs. Pre¬ 
mier Finance Company. You will note the agreement to 
pay the premium charge for the bond, which is an annual 
one. 

According to our records this bond was required in a suit 
in which C. N. Chipman was the plaintiff against the Pre¬ 
mier Finance Company, in which an attachment was laid 
against certain funds deposited in the Second National 
Bank. You were not a party to the suit, but were served 
with the papers and in your reply to the interrogatories, 
you stated that the funds attached in the Second National 
Bank, belonged to you and that you held no credits belong¬ 
ing to the Premier Finance Company. The Premier Fi¬ 
nance Company, in their answer, also stated that the funds 
in the Second National Bank belonged to you and not to 
them. 

The attorney in the case were Jeffords and Dutton, Con¬ 
tinental Trust Building. 

I trust this will enable you to locate your file in the mat¬ 
ter and that you will let me have a check to cover the pre¬ 
mium charge now due. 

Very truly yours, 


whr/y. 


RESIDENT MANAGER. 
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Plaintiff's Exhibit No. 13. 

Merchants & Farmers Bank, Anacostia, D. C. 

November 27, 1923. 

National Surety Co., 

209 Natl. Savings & Trust Bldg., 

Washington, D. C. 

Gentlemen : 

We are enclosing herewith our Cashier’s Check in set¬ 
tlement for the premium due on the bond furnished in the 
case of C. N. Chipman, vs. The Premier Finance Co. 

Yours very truly, 

J. CHRIS WOOD, 

Cashier. 

43 There was also received in evidence checks of the 
National Surety Company in the aggregate sum of 
$7,400.95 to the order of R. II. McNeill, Attorney for C. N. 
Chipman. 

That witness would not execute release of attachment un¬ 
less Farmers and Merchants Bank executed indemnity 
agreement. 

Cross-examination: 

Witness did not, at the time, make any inquiry as to 
whether the Merchants & Farmers Bank was a trust organ¬ 
ization or a body corporate. Witness understood he was 
dealing with a corporation which claimed to own the money 
in the Second National Bank; the witness also testified that 
a telephone message from Mr. Conrad Syme asked him to 
present the bond and he was the attorney for the clients 
who obtained it and it was delivered to him. 

Redirect: 

When witness executed undertaking to release attach¬ 
ment, he did not know there were two concerns by name of 
Merchants & Farmers Bank. 

Herbert E. Parker: Special Agent for the National Surety 
Company for seven and one-half years. Witness signed 
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as witness plaintiff’s Exliibit No. 4, which was executed in 
the directors’ room of the rear of the banking building 1205 
Good Hope Road, Anacostia, D. C., at the time the bank 
was in operation. 

J. Chris Wood: Was one of the trustees who signed with 
Raymond Huntt declaration of trust. Was employed Sep¬ 
tember 11, 1922, as cashier of the Merchants & Farmers 
Bank of Anacostia, a trust, located at 1205 Good Hope Road. 
Continued as cashier until about July, 1924, and was one of 
the liquidating trustees until about January, 1925. 

Witness recalls letters marked Plaintiff’s Exhibits 10,11, 
12 and 13, and assumes they were placed in the files of the 
Merchants & Farmers Bank, a trust. 

Thereupon witness identified Minute Book of Merchants 
and Farmers Bank, a trust. And there was received in evi¬ 
dence a minute of the meeting of trustees which said minute 
was as follows: 

‘ ‘ A regular meeting of the trustees was held at the bank 
on Monday, October 27, 1924, at 6:30 P. M. 

44 ii Present: Emil Schmidt, De Sales Moran, How¬ 

ard Brady, J. Chris Wood and Charles T. Clayton. 

* 4 Bill from National Surety Company for annual pre¬ 
mium on indemnity bond in case of C. N. Chipman vs. 
Premier Finance Corporation and Merchants & Farmers 
Bank was taken up and referred to Mr. Clayton to deter¬ 
mine the present status of the case and the necessity of con¬ 
tinuing the bond. It was decided that no meeting would 
be held November 23, the next regular meeting being No¬ 
vember 10, 1924. 

4 4 There being no further business, the meeting was ad¬ 
journed. 

“J. CHRIS WOOD, 

“ Secretary.” 

All of the assets of the Merchants & Farmers Bank were 
sold to the Anacostia Finance Corporation. Raymond 
Huntt was president of the Merchants and Farmers Bank 
on October 6,1922, and on November 25,1922, and plaintiff’s 
Exhibit No. 2 was signed by Raymond Huntt, and the wit¬ 
ness further testified that he did not recall the resources and 
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liabilities of the Trust Bank on October 6, 1922; that plain¬ 
tiff’s Exhibit No. 2 shows one item which witness knows 
the Trust Bank never owned, namely United States Bonds. 

Emil Schmidt, Howard Brady, De Sales Moran, Charles 
T. Clayton and witness were the incorporators and pro¬ 
motors of the Anacostia Finance Corporation, which corpo¬ 
ration bought all of the assets of the Merchants & Farmers 
Bank by issuing shares of stock of the former to the holders 
of shares of stock in the latter. The Anacostia Finance 
Corporation agreed to pay the debts of the Merchants & 
Farmers Bank, a trust. It was stipulated that the assets 
received by the defendant was of the value of more than 
$15,000.00. 

Cross-examination: 

Thereupon there was read in evidence from the Minute 
Book of the Merchants & Farmers Bank the minute of the 
meeting of the trustees, November 10, 1924, which is as 
follows: 

“Mr. Clayton reported that he had investigated the status 
of the bond given to the National Surety Company in the 
case of C. N. Chipman vs. The Premier Finance Corpora¬ 
tion and that he would arrange for the case to come to trial 
at an early date.” 

The matter of giving the bond was never brought to the 
attention of the Board of Trustees by Raymond Huntt. 
The first witness knew of the bond was when he received 
letter from the National Surety Company of November 8, 
1923. That prior to the sending of the check for the bond 
witness did not recall taking the matter up with the Board 
of Trustees, and all the information witness had at the time 
he sent the check to the bonding company was contained 
in the communication received by him from the bonding 
company. 

45 Redirect: 

Witness received with letter from National Surety Com¬ 
pany dated November 21,1923, a photostatic copy of plain¬ 
tiff’s Exhibit No. 4. 

That in 1924 a second bill was received from the National 
Surety Company. This bill was not paid. It was brought 
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to the attention of the Board of Trustees of th 
at this time he brought to the attention of th 
Trustees that a previous bill had been paid. 

Raymond E. Huntt: He was named as president of Mer¬ 
chants & Farmers Bank, a corporation organized under the 
laws of Arizona. This corporation never issued any stock; 
never had any capital or assets or property, and never did 
a banking business but said corporation did hold meetings. 
He was also one of the original trustees of the Merchants 
& Farmers Bank and was president of that concern from 
September 1922 to March 1923. That the Merchants & 
Farmers Bank, (a trust) did a banking business at 1205 
Good Hope Road, Anacostia. 

That witness, November 24, 1922, verified intervening 
petition filed November 28, 1922, filed in law action No. 
66750, C. N. Chipman v. Premier Finance Company, which 
paper on being read in evidence was in the following words 
and figures: 

46 In the Supreme Court of the District of Columbia, 

Holding Law Court. 

Filed November 28,1922, Morgan H. Beach, Clerk. 

Law No. 66,750. 

C. N. Chipman, Plaintiff, 
vs. 

Premier Finance Corporation, Defendant. 

Amended and Supplemental Petition . 

In the petition heretofore filed herein by the Merchants 
and Farmers Bank it is alleged that said bank has offices 
and agents and is doing business in the District of Colum¬ 
bia. It was not intended by that statement to mean that 
the bank was operating and doing a banking business in the 
District of Columbia at that time, but that the charter in¬ 
corporating such bank had been obtained and that the char¬ 
ter named the officers of the bank, and that subscriptions 
to the stock of said bank were then being solicited and being 
paid in, preparatory to getting a permit from the Comp- 
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troller of the Treasury of the United States to open the bank 
and operate as a bank in the District of Columbia under 


said charter. 

Said corporation is now about ready to file a formal ap¬ 
plication with the Comptroller of the Treasury for a permit 
to open and do a banking business in Anacostia, D. C., and 
the stock subscriptions to the capitol stock of said bank 
paid in by subscribers as referred to in said petition filed 
herein, were paid and temporarily held by the Premier 
Finance Company, Incorporated, but only as a trustee and 
agent of the Merchants and Farmers Bank. It is now 
necessary to have said funds in the possession of the trus¬ 
tee of said Bank before filing with the Comptroller of the 
Treasury a formal request for .permit to open the Bank 
and do business as aforesaid. 

Wherefore petitioner prays: 

1. That the funds attached by the plaintiff herein in the 
possession of the Second National Bank of the Dis- 
47 trict of Columbia be adjudged to be the property of 
Merchants and Farmers Bank and that the attach¬ 
ment be dissolved, and that if this cannot be done within a 
very short space of time that the Merchants and Farmers 
Bank be permitted to file such bond or undertaking as may 
be necessary in the premises to secure immediate release 
of said funds in the possession of said Second National 
Bank. 


2. And for all such other and further relief as to the 
Court shall seem right and proper. 


THE MERCHANTS & FARMERS BANK, 
By RAYMOND E. HUNTT, 

President . 

District of Columbia, ss : 


I, Raymond E. Huntt, do solemnly swear that I am named 
in the charter of the Merchants and Farmers Bank as Presi¬ 
dent. That I have full knowledge of the facts and circum¬ 
stances alleged in the forgoing amended and supplemental 
petition; that I have read the same and that the matters 
and things therein stated upon my personal knowledge are 
true, and those stated upon information and belief, I be¬ 
lieve to be true. 

(S.) 


RAYMOND E. HUNTT. 
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Subscribed and sworn to before me at Washington, D. C., 
this 24th day of November, 1922. 

JOHN M. KING, 

Notary Public. 

JEFFORDS & DUTTON, 

Attorneys for Plaintiff. 

Witness executed supporting affidavit attached to and 
forming part of an intervening petition of Anacostia 
Finance Corporation filed in Law Action No. 66750 on 
April 17, 1925. Whereupon on request of counsel for de¬ 
fendant said petition and affidavit were received and read 
in evidence in the following words and figures: 

48 In the Supreme Court of the District of Columbia 

Holding Law Court. 

Law No. 66,750. Filed April 17, 1925. Morgan H. Beach, 

Clerk. 

C. N. Chipman, Plaintiff, 


vs. 

Premier Finance Corporation, Defendant. 
Intervening Petition of the Anacostia Finance Corporation „ 

The Petitioner, The Anacostia Finance Corporation, a 
corporation, by leave of Court brings this petition and in¬ 
tervenes herein, and states to the Court as follows: 

First: That the petitioner, the Anacostia Finance Cor¬ 
poration, is a corporation duly incorporated under and by 
virtue of the laws of the State of Maryland, has an office 
at 1205 Good Hope Road, Southeast, in the District of 
Columbia, and transacts business within said District, and 
brings this petition in its own right. 

Second: That on or about the month of December, 1921, 
and during several months immediately thereafter, peti¬ 
tioner’s assignors severally appointed the Premier Finance 
Corporation, which is defendant herein, as their agent to 
promote and organize a certain projected Bank to be known 
as the Merchants and Farmers Bank of Anacostia, incor¬ 
porated under laws of the State of Arizona, and entrusted 
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to said agent considerable sums cf money; which sums of 
money petitioner is informed, believes and avers said agent 
thereupon deposited in the Second National Bank of Wash¬ 
ington, District of Columbia, on an account in the name of 
the Premier Finance Corporation, and deposited into said 
account no moneys other than moneys contributed for, and 
toward said purpose by said agent’s principals; and drew 
checks upon said deposit solely in furtherance of the pur¬ 
pose of said promotion and said organization; and the 
balance in said account was the property of said principals, 
and constitutes the fund now in controversy under 
49 the attachment served by the plaintiff herein. 

Third: That pending this suit a petition was tiled 
herein on behalf of projected Merchants and Farmers Bank 
aforementioned, setting up claim to the fund in controversy; 
and thereafter certain of the subscribers toward said Bank 
transferred their subscriptions therefrom to certain trustees 
under a trust agreement reposing entire management and 
control of the funds and property contributed by them 
through said agent for a stated period to such trustees; 
and said trustees in said trust agreement adopted the 
identical name proposed for the projected incorporated 
Bank, viz: the Merchants and Farmers Bank of Anacostia; 
and said trustees thereafter filed a further petition pray¬ 
ing the release of said fund to permit application to the 
Comptroller of the Currency for authority to establish the 
projected incorporated Bank; whereupon on, to wit, No¬ 
vember 27, 1922, an undertaking to release said fund was 
approved by the court. 

Fourth: That thereafter said trust agreement was termi¬ 
nated by said trustees with approval of the beneficiaries, 
and the assets thereof disposed of for value to the peti¬ 
tioner, and the project to establish an incorporated Bank 
wa$ not consummated, approval by the Comptroller of the 
Currency was refused, and such incorporation and estab¬ 
lishment of the said Bank abandoned. 

Fifth: Your petitioner is advised by counsel, believes and 
avers that it is entitled to said fund as assignee or the prin¬ 
cipals of said agent, the purpose for which said moneys were 
entrusted to said Premier Finance Corporation having 
failed and been abandoned. 
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Wherefore, the premises considered, Petitioner prays the 
Court: 

First . That the said fund may be released from the lien 
of the attachment heretofore levied thereon. 

Second . That petitioner may be adjudged to be entitled 
to said fund. 

Third. For such other and general relief as to the Court 
may seem meet and proper. 

(S.) CHARLES T. CLAYTON, 
President, for the Anacostia 
Finance Corporation, Petitioner. 

(S.) C. T. CLAYTON 

Solicitor for Petitioner. 


50 District of Columbia, ss: 

Charles T. Clayton, being first sworn, on his oath says 
that he is President of the Anacostia Finance Corporation, 
a corporation duly incorporated under and by virtue of 
the laws of the State of Maryland, and doing business in 
the District of Columbia; that he has authority to make 
this affidavit, that he has read over the foregoing petition, 
and knows the contents thereof; that the matters and things 
stated as of the knowledge of said corporation, he knows 
to be true, and those stated on information and belief, he 
believes to be true. 

(S.) CHARLES T. CLAYTON. 


Subscribed and sworn to before me this 6th dav of April, 
1925. 


MARY E. WALDRON, 

Notary Public, D. C. 


Affidavit. 

District of Columbia, ss: 

Raymond E. Huntt, being first duly sworn, on his oath 
deposes and says that he was formerly named as Presi¬ 
dent of a certain projected Bank to be known as the Mer¬ 
chants & Farmers Bank of Anacostia, intended to be or¬ 
ganized under the laws of the State of Arizona; that said 
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Bank was promoted by the defendant, Premier Finance 
Corporation, and a large number of persons paid money 
into the hands of said Premier Finance Corporation for 
the purpose of organizing said Bank, and executed and de¬ 
livered to said Premier Finance Corporation written Power 
of Attorney authorizing it as their agent to take steps to 
that end; that a portion of said money was kept by said 
Premier Finance Corporation in a deposit in the Second 
National Bank of Washington, D. C., pending the final or¬ 
ganization and entry into business of the said Bank; that 
difficulty in completing said organization was met, and in 
an effort to adjust said difficulty' certain of said persons, 
including affiant, entered into a declaration of trust ap¬ 
pointing affiant and another person trustees with power 
to control and manage the property of said persons for a 
period with legal title to said property; that during 
51 said period, to wit, in the fall of 1922, affiant executed 
a petition to this Court in the above entitled cause 
applying for the release of the fund here in litigation to 
the Merchants and Farmers Bank of Anacostia for the pur¬ 
pose of application to the Comptroller of Currency for 
permit to complete the organization of the Merchants and 
Farmers Bank of Anacostia, a corporation, and enter into 
business, and thereupon said fund was turned over to said 
trustees who gave bond or undertaking to secure the same 
in this cause; that thereafter said trustees, successors of 
the trustees first named, disposed of the assets of said trust 
with consent of the beneficiaries to the intervening peti¬ 
tioner herein, the Anacostia Finance Corporation, and the 
purpose to incorporate and establish the original Mer¬ 
chants and Farmers Bank of Anacostia, an Arizona Cor¬ 
poration, was abandoned, the Comptroller of Currency 
has refused to consent to its organization and entry into 
business. 

(S.) RAYMOND E. HUNTT. 

Subscribed and sworn to before me this 6th day of April, 
1925. 

(S.) MARY E. WALDRON, 

Notary Public , D. C. 
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Cross-examination: 

Remembers circumstances under which he executed 
indemnity agreement, but does not remember where he 
signed it. At the time of signing indemnity he was the 
president named in the certificate of incorporation of the 
Arizona Bank, and also the president of the trust company. 
Did not think it necessary to obtain authority from the 
directors of the Arizona Bank or the Trustees of the trust 
bank to execute said indemnity, this indemnity bond was 
prepared under the supervision of Mr. Conrad Syme attor¬ 
ney for the Premier Finance Company. The attorney for 
the trust at that time was Mr. Dutton. 

The fund that was attached was in the name of Premier 
Finance Company, but it carried funds paid by stock¬ 
holders for shares of stock in the Arizona Corporation, 
which shares of stock had never been issued. After the 
fund was released it was deposited in the Merchants and 
Farmers Bank, a trust, under the name of Raymond E. 
Huntt and Willis II. Fowle, trustees for the Arizona Cor¬ 
poration. Whereupon the ledger entry of the said 
52 deposit was produced and read in evidence as fol¬ 
lows: “Raymond E. Huntt and Willis H. Fowle, 
Trustees.” Other money was deposited in said account. 
The Premier Finance Company, as promoters of the bank, 
had agents on the road selling stock. As payments came 
in on these stock subscriptions, the money was deposited to 
the account of the Premier Finance Company. At stated 
periods a settlement was made and the amount due the 
Arizona Corporation was turned over to the trustees and 
deposited in that particular account. The money which 
was attached in the Second National Bank was the result 
of subscriptions for stock of the Arizona Bank. After the 
release of the funds attached in the Chipman suit, tried 
time and time again to get control, get supervision from 
Mr. Crissinger, Comptroller of Currency for the Arizona 
Bank. Those efforts were most assuredly continued after 
the organization of the trust bank. 

And the plaintiff rested. 
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Thereupon counsel for the defendant admitted that they 
took over the assets from the Merchants and Farmers 
Bank, a trust. 

Testimony for the Defendant. 

John W. Kauffman: November 25, 1922, was employed as 
bookkeeper for the Premier Finance Company. Identified 
subscription book of Merchants and Farmers Bank, 
53 a corporation, which shows names of all subscribers 
to its stock down to about November 1, 1922. When 
money came in on account of subscriptions it was deposited 
in bank in the name of Premier Finance Company. Pointed 
out named of certain subscribers who paid in money on 
June 6, 7, and 8, 1922. This money was deposited in 
Second National Bank. When acting as bookkeeper for 
Premier Finance Company used part of the building at 
1205 Good Hope Road. After the organization of the trust 
bank, was in the back room called the directors’ room. 
Identifies another book which is copy of first book. Second 
book records transactions of subscriptions to the capital 
stock of the corporation subsequent to the formation of 
Merchants & Farmers Bank, a trust. Witness was still 
in service of the Premier Finance Company after the 
organization of the Merchants & Farmers Bank, a trust. 
They did not accept any subscriptions after organization 
of Trust Bank, but they continued to collect subscriptions 
which were deposited in Merchants & Farmers Bank, a 
trust, to the credit of Huntt and Fowle, Trustees. Then if 
the persons who subscribed for shares in the corporation 
agreed to accept shares in the trust, the money was checked 
out by the trustees to the Merchants & Farmers Bank, a 
trust, but that some of the subscribers did not consent. 

Cross-examination: 

Merchants & Farmers Bank, a corporation, never issued 
any stock, never did a banking business, and none of the 
money collected by the Premier Finance Company was 
ever turned over to the Arizona Corporation. 

Howard Brady: Was a member of the Board of Trus¬ 
tees of the Merchants & Farmers Bank, a trust, on Novem- 
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ber 25, 1922, and was also a member of the executive com¬ 
mittee. Mr. Raymond Huntt was president. The matter 
of Huntt signing an indemnity to the National Surety Com¬ 
pany was never brought before the Board of Trustees or 
the executive committee and Huntt was never authorized 
to execute such an agreement. 

It was stipulated that Emil Schmidt would give the same 
testimony as Howard Brady. 

Charles T. Clayton: Was consulted about July 1924 by 
Mr. Wood, cashier of Merchants & Farmers Bank, a trust. 
In October 1924 was counsel for the trust which was in 
liquidation: 

54 “I was also President of the Anacostia Finance 
Corporation, which had been organized a short time 
before, and there was pending an offer from the Anacostia 
Finance Corporation to the trust to purchase its assets. 
This matter was brought to my attention at the time shown 
by those minutes, October 27, 1924, for the first time. The 
statement in the first minute, I suppose, is the conception 
of the secretary of what happened. My recollection of 
what happened is this: The bill was presented to the meet¬ 
ing of the trustees; I did not know anything about it; no¬ 
body on the board knew anything about it. The secretary 
stated that a bill had been paid the year before and that 
was all he knew about it. The board referred the matter to 
me and asked me to find out what it was. At the next 
meeting, on November 10, I reported that I had made some 
investigation. I had found that there was a pending suit, 
and the matters brought out in this hearing were what I 
had found.” 

4 ‘This minute states that I would arrange to come to 
trial. I made no such report as that. I reported that 
there was a pending suit which would come to trial, ap¬ 
parently at an early date.” 

“It is not correctly recorded. What actually happened 
was that the trustees, as a result of my report, voted not to 
pay the bill.” 

In July 1924 the Merchants & Farmers Bank liquidated. 
The defendant corporation was organized and in 1925 took 
over all the assets of the Merchants & Farmers Bank. 
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Among these assets was a deposit in the name of Huntt 
and Fowle, trustees. Not all of the subscribers to the 
capital stock of the Arizona Bank agreed to the organiza¬ 
tion of the trust bank or agreed to permit their money to 
go into the corpus of the Anacostia Finance Corporation. 
Witness prepared intervening petition of April 17, 1925, at 
the instance of a number of persons who claimed interests 
in part of that Iluntt and Fowle fund, which was made up 
of sums of money belonging to various parties and some 
of them had small amounts and some quite considerable 
amounts: 


“Several of them called and inquired about their claims. 
It developed that that money was concerned, or appeared 
to be concerned, in the pending litigation between Chipman 
and the Premier Finance Corporation. They wanted to 
tile a claim, some of them, and their amounts were too 
small to justify their going to that expense. It was finally 
suggested that they join and assign their claims, and they 
asked the Anacostia Finance Corporation to act for 
them—” 


“As their agent, and quite a number of them signed 
letters of assignment. I have not those here. The matter 
had really slipped my mind.” 

“That petition sets out, and it was filed in the late Spring 
of 1925, over one year after—may I look at the 
55 papers — moment, if your Honor please? (After ex- 
am-ing paper.) April 17, 1925, that was filed, and 
the trust had gone out of the banking business almost a 
year before that time, and the assets of the trust bank had 
been entirely disposed of to the finance corporation in the 
previous January.” 


That petition was filed as assignee of individuals. 

“I prepared that petition in the light of such knowledge 
as I then had. In one respect 1 was misled, and that is 
reflected in this petition to the fact that a bond had been 
given by trustees of the trust bank. I was under the im¬ 
pression that that was true. I subsequently learned from 
the Treasury Department that that was not true, and, then 
being apprised of the fact by the Treasury Department, I 
went back and read the papers and found that the papers 
did not make a claim on behalf of the trust bank.” 
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Witness at the same time prepared the affidavit which 
was signed by Huntt. The information for preparation 
of the petition and affidavit was received from various 
parties, some from Huntt, some from Wood and from such 
as witness could gather up around the bank. The trust 
had ceased to operate before that, and nobody in the bank 
knew anything about this litigation and they were unable 
to give me any information to that. 

Cross-examination: 

In the Fall of 1924 witness made an investigation of the 
law action and knew of its pendency. When he talked to 
Huntt and J. Chris Wood in 1925 witness already knew of 
the pendency of the Chipman suit. 

Witness was shown a letter dated September 5, 1924, 
signed by the trustees of the Merchants and Farmers Bank, 
a trust, and asked if the statement therein contained: 
“Payments on subscriptions not assigned to the bank, R. 
E. Huntt and W. H. Fowle, Trustees, $7,796.32,’ ’ was the 
fund he had referred to, and the witness stated that it was 
the same and that the subscriptions were to the other bank. 

Redirect: 

Thereupon there was received in evidence a list of the 
names, the number of shares and the amount paid, of those 
who had subscribed for stock in the Arizona Corporation 
and who refused to make any exchange of their rights to 
Arizona Corporation stock for anything else. The total 
amount was $7,630.10. 

Thereupon the following occurred: 

56 Mr. Bilbrey: I would like to have those assign¬ 
ments if they exist. 

Mr. Clayton: I will have to look for them. I cannot 
say positively just where they are. 

The names of the people who signed them do not appear 
on this list, do they? 

The Witness: Yes; witness recalled about a dozen names 
and added: There are one or two more, I think; possibly 
three or four. 

The Court: You mean by that, Mr. Clayton, that of the 
entire list, only some made assignment to the Finance Cor¬ 
poration. 
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The Witness: That is true. Those who assigned, how¬ 
ever, amounted in money to a majority of the amount in¬ 
volved, and I think altogether there was something like 
four thousand out of the six thousand that had assigned. 

Thereupon the defendant rested. 

And the Court now certifies that the foregoing contains 
the substance of all the evidence introduced by the plaintiff 
and the defendant, which said statement of the evidence 
is hereby made a part of the record of this case. 

Signed and sealed this 1st day of August, 1927. 

WALTER I. McCOY, 

Chief Justice . 

We consent to the signing of this statement of evidence: 
N. C. TURNAGE, 

C. T. CLAYTON, 

Attfjs. for Defendant. 

57 [Endorsed:] PIquity No. 44406. National Surety 
Company, plaintiff, v. Anacostia Finance Corpora¬ 
tion, defendant. Statement of Testimony. Joseph It. Bil- 
brey, National Savings & Trust Bldg., Washington, D. C., 
Attorney for Plaintiff. 

Plndorsed on cover: District of Columbia Supreme 
Court. No. 4647. National Surety Company, a corpora¬ 
tion, appellant, vs. Anacostia Finance Corporation, a cor¬ 
poration. Court of Appeals, District of Columbia. Phled 
Oct. 7, 1927. Henry W. Hodges, clerk. 
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Addition to Record per Stipulation of Counsel 


Court of Appeals of the District of Columbia 

OCTOBER TERM, 1927 

No. 4647. 


NATIONAL SURETY COMPANY, A CORPORATION, 

APPELLANT, 


VS. 

ANACOSTIA FINANCE CORPORATION, A CORPO¬ 
RATION. 


FILED NOVEMBER 5, 1927. 


Ill the Court of Appeals of the District of Columbia, Octo¬ 
ber Term, 1927. 

No. 4647. 

National Surety Company, a Corporation, Appellant, 

vs. 

Anacostia Finance Corporation, a Corporation, Appellee. 

Stipulation. 

By stipulation between counsel it is hereby agreed that 
the attached certified copy of a portion of plaintiff’s Ex¬ 
hibit No. D, which was used in the trial of this cause below, 
and which was inadvertently omitted from the transcript of 
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record on appeal, be made, and considered a part of said 
transcript of record on appeal. 

J. II. BILBREY. 

JOS. H. BILBREY, 
Attorney for Plaintiff. 

CHAS. T. CLAYTON. 

NEEDHAM C. TURN AGE. 

CHAS. T. CLAYTON & 

NEEDHAM C. CHIPMAN, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Equity. No. 44406. 

National Surety Company, a Corporation, Plaintiff, 


vs. 

Anacostia Finance Corporation, a Corporation, Defendant. 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, do hereby certify the annexed 
to be a true and correct copy of a portion of original Ex¬ 
hibit “D”, attached to Amended Petition, as appears of 
record in the Clerk’s Office of said Court in the above-en¬ 
titled cause. 


In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 
5th day of November, 1927. 


[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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Filed November 27, 1925. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity. No. 44406. 

ational Surety Company, a Corporation, Plaintiff, 


vs. 

Anacostia Finance Corporation, a Corporation, Defendant. 


Ex “D” (continued). 
(Attached to Amended Petition.) 


fees, incurred by such surety or sureties in prosecuting 
such suit, action or proceeding shall be included in the judg¬ 
ment or decree that may be rendered against the indemni¬ 


tors therein. 

8. To waive and to do hereby waive 

a. All right to claim any of their property, including 
homestead, as exempt from levy, execution or sale, or other 
legal process, under the laws of any state or states; 

b. Any defense based upon the execution of this agree¬ 
ment subsequent to the date of said bond or bonds, the in¬ 
demnitors admitting and covenanting that the execution 
of said bond or bonds by the surety or sureties was in pur¬ 
suance of the previous request of the indemnitors; 

c. Notice of any breach or breaches of said bond or bonds 
or any act or default that may give rise to claim hereunder. 

(I. Any right to ask or require the surety or sureties exe¬ 
cuting said bond or bonds to remove or join in any applica¬ 
tion for the removal of any proceeding from a state court 
to a Federal court; 

c. Notice of the acceptance of this obligation and of execu¬ 
tion of said bond or bonds; 

/. The execution of this instrument by the principal. 

9. That nothing herein contained shall be considered or 
construed to waive, abridge or diminish any right or remedy 
which the surety or sureties executing said bond or bonds 
might have if this instrument were not executed. 
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10. That the liability of the indemnitors hereunder shall 
not be affected by any alleged agreement or promise, writ¬ 
ten, oral or implied, for other indemnity, or for other se¬ 
curity by collateral or otherwise; nor by the release of any 
indemnity or security that may have been taken by, or the 
return or exchange of any collateral that may have been 
deposited with, the surety or sureties executing said bond 
or bonds, the indemnitors hereby consenting to any such 
release, return or exchange; and if any indemnitor signing 
this agreement is not bound for any reason or is or shall be¬ 
come released, this obligation shall still be binding upon 
each and every other indemnitors, and the liability of the 
indemnitors hereunder shall continue so long as the liabil¬ 
ity of the surety or sureties under said bond or bonds shall 
continue and until satisfactory evidence of discharge or 
release of such liability shall have been furnished to the 
Company. 

11. That separate suits may be brought hereunder as 
causes of action accrue, and suit may be brought against 
all of the indemnitors or any one or more of them; and the 
bringing of suit or suits upon one or more causes of action, 
or against one or more of the indemnitors, shall not prej¬ 
udice or bar the bringing of subsequent suits against all 
of the indemnitors, or any one or more of them, on any other 
cause or causes of action, whether theretofore or there¬ 
after accruing. 

12. That the Company is not obligated to execute said 
bond or bonds or procure the execution thereof either upon 
its full indemnity or otherwise; and any attempt on the 
part of the Company to secure co-suretyship or re-insur¬ 
ance on said bond or bonds shall be as agent for the in¬ 
demnitors and such attempt shall not impose upon the Com¬ 
pany any separate and independent liability whatsoever. 

13. This agreement, being based upon a valuable con¬ 
sideration, is to be construed according to the rules appli¬ 
cable to the construction of obligations given by compen¬ 
sated sureties. 
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In testimony whereof, the indemnitors have hereunto set 
their hands and affixed their seals this 25th day of Nov., 
1922. 

PREMIER FINANCE CO., INC. [seal.] 
WILLIS II. FOWLE, 

Treasurer. 

MERCHANTS AND FARMERS [seal.] 
BANK. 

RAYMOND E. 11UNTT, 

President, 

P. O. Address:-. 

-. [seal.] 

P. 0. Address:-. 

-. [seal.] 

P. O. Address:-. 

-. [seal.] 

P. 0. Address:-. 

-. [seal.] 

P. O. Address:-. 

-. [seal.] 


Signed, sealed and delivered in the presence of 
HERBERT PARKER. 

State of-, 

County of -, ss: 

On this - day of -, 191-, before me personally 

came-to me known and known to me to be the individual 

described in and who executed the foregoing agreement, 
and — acknowledged that he executed the same: 

State of-, 

County of -, ss: 

On the-day of-in the year 191—, before me per¬ 
sonally came -, to me known, who being by me duly 

sworn, did depose and say; that he resides in-that he 

is the - of the - the corporation described in and 

which executed the foregoing instrument; that he knows 
the seal of the said corporation; that the seal affixed to the 
said instrument is such corporate seal; that it was so affixed 


by order of the Board of Directors of the said corporation, 
and that lie signed his name to the said instrument by like 
order. 

State of-, 

County of -, ss: 

On this - day of - 191—, before me personally 

came-to me known and known to me to be a member of 

the firm of - described in and who executed the fore¬ 

going agreement, and acknowledged that he executed the 
same as and for the act and deed of the said firm. 

[Endorsed:] In the Court of Appeals of District of Colum¬ 
bia. No. 4647. National Surety Company, a corporation, 
appellant, vs. Anacostia Finance Corporation, a corpora¬ 
tion, appellee. Addition to record per stipulation of coun¬ 
sel. Jos. H. Bilbrev, attorney for appellant, Natl. Savgs. 
& Trust Bldg., Washington, D. C. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jtm. 5, 1927. Henry AV. Hodges, 
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National Surety Company, 
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Anacostia Finance Corporation, 

Appellee. 


No. 4647 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

This appeal is from a decree of the Court below dis¬ 
missing the plaintiff’s petition after trial. (Rec. p. 17.) 

Briefly stated, the plaintiff’s amended petition al¬ 
leged that on request of defendant’s assignor, the Mer¬ 
chants and Farmers Bank, and upon its written indem¬ 
nity agreement agreeing to save it harmless against 
all damage, costs, charges and expenses, plaintiff, as 
surety, executed and delivered, on or about November 
25, 1922, an undertaking to release a fund of about 
$7,750.00 on deposit in the Second National Bank 
to the credit of the Premier Finance Company, at- 
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tached by writ of attachment before judgment issued 
by the Supreme Court of the District of Columbia, in 
action at law No. 66,750 entitled C. N. Chipman vs. 
Premier Finance Company. (Rec. p. 3 and 4.) 

That said undertaking was filed and approved in 
said law cause and said fund was released to the Mer¬ 
chants and Farmers Bank. That by reason of judg¬ 
ment being entered against it on May 1, 1925, on its 
said undertaking, the surety was obliged to pay, and 
did pay in satisfaction of said judgment the sum of 
$7,400.98 and laid out other sums for expenses. That 
subsequent to the making of the said written indemnity 
agreement, the indemnitor, Merchants and Farmers 
Bank, transferred all of its assets and property to the 
defendant, Anacostia Finance Corporation, on no 
other consideration than an exchange of shares of the 
stock of the latter for the issued and outstanding shares 
of stock of said Merchants and Farmers Bank. That 
at and before the time of the transfer of assets, the 
Anacostia Finance Corporation had knowledge of the 
facts concerning the attachment and plaintiff’s connec¬ 
tion as surety therewith. That the Premier Finance 
Company and the Merchants and Farmers Bank had 
no assets or property and were both insolvent. (Rec. 
pp. 5 and 6.) 

Plaintiff prayed for a discovery of assets; that de¬ 
fendant be declared a trustee of assets received from 
Merchants and Farmers Bank, and that plaintiff’s claim 
by reason of its said indemnity agreement and conse¬ 
quent damage be satisfied from said assets, and relief 
generally. (Rec. p. 7.) 

The allegations of defendant’s answer that are perti¬ 
nent to this appeal were briefly to the effect that prior 
to September 11,1922, the Premier Finance Company, 
as a promotor, undertook to promote and organize un¬ 
der the laws of the State of Arizona, under the name 
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of Merchants and Farmers Bank, a banking concern 
to do business in the District of Columbia, and that a 
charter for such concern was actually obtained in 
which charter Raymond E. Huntt was named as presi¬ 
dent. That the required amount of stock was never 
subscribed, and the organization was never completed. 
That in September, 1922, some of the persons who had 
subscribed for stock of the proposed bank authorized 
Raymond E. Huntt and one J. Chris Wood to execute 
a declaration of trust nominating themselves trustees 
and adopting for business purposes the name of 
Merchants and Farmers Bank . That the trust was exe¬ 
cuted and the promotors, the Premier Finance Com¬ 
pany, paid over to said Trust Bank the money thereto¬ 
fore received from the subscribers to the proposed 
Corporate Bank. That Huntt had no authority to exe¬ 
cute the said indemnity agreement and that he did so 
without the knowledge and consent and in derogation 
of the rights, of said Trust Bank; that the funds at¬ 
tached were never claimed by the said Trust bank or 
its successors in title; that when said attached fund 
was released, it was paid over to Raymond E. Huntt 
and one Willis Fowle as trustees of the persons who had 
subscribed for stock in the corporation proposed to be 
organized under the laws of Arizona; that said fund 
was then deposited in the Merchants and Farmers 
Bank a trust to the credit of said trustees, and that 
this deposit intact was transferred with the other 
assets of the Merchants and Farmers Bank to the de¬ 
fendant. (Rec. pp. 13,14,15, and 16.) 

At the trial of the case, plaintiff established by ad¬ 
mission of the defendant and proof the following facts: 

June 19,1922, C. N. Chipman brought action at Law 
No. 66,750 against Premier Finance Company and is¬ 
sued attachment by way of garnishment on fund of 
$7,750.00 on deposit in Second National Bank to the 
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credit of Premier Finance Company. (Rec. pp. 3,12.) 

September 11, 1922, declaration of Raymond E. 
Huntt and J. Chris Wood executed. This trust pro¬ 
vided for the issuance of shares, the election of officers 
and directors, and all of the powers generally of a cor¬ 
poration. (Rec. p. 22.) On September 11, 1922, the 
Trust Bank began business. (Rec. pp. 14, 22-24.) 
Pursuant to said declaration, Merchants and Farmers 
Bank began business at 1205 Good Hope Road, and 
continued to do a banking business until July, 1924. 
(Rec. p. 41.) 

Raymond E. Huntt was president of said Trust bank 
from September 11, 1922, until March, 1923. (Rec. 
p. 43.) That on or about October 6, 1922, said Huntt, 
as president of a Merchants & Farmers Bank, made 
written application to plaintiff's Resident Manager 
for an undertaking to release the fund attached in the 
Chipman case. (Rec. p. 29.) Among other things, 
the application set forth that the applicant had been 
engaged in the banking business since September 11; 
its business address was Anacostia, D. C., and that 
it had resources of $131,526.03. (Rec. p. 30.) The 
applicant also agreed to indemnify and save harmless 
the surety. (Rec. pp. 30, 31 and 32.) 

Pursuant to this application, said Merchants and 
Farmers Bank by Raymond E. Huntt, President, and 
the National Surety Company, by W. H. Ronsaville, 
Attorney in Fact, executed and delivered a bond in the 
penalty of $8,000.00 running to the Second National 
Bank of Washington, D. C. This instrument recited 
a deposit of $7,750.68 in obligee's bank to the credit of 
Premier Finance Company, but stated that the fund 
belonged to the Merchants and Farmers Bank, having 
been deposited by the Premier Finance Company in a 
trust or fiduciary capacity. The bond also recited that 
by reason of the Chipman attachment, the Merchants 


5 


and Farmers Bank was deprived of the use of the 
money which it claimed to own. The condition of the 
bond was to save the obligee harmless by reason of the 
release of the fund attached. (Rec. p. 35.) 

This bond not being satisfactory to the Second Na¬ 
tional Bank, the Merchants and Farmers Bank through 
Raymond E. Huntt, president, on November 25, 1922, 
executed and delivered to plaintiff’s agent the third 
party indemnity agreement attached to plaintiff’s 
amended petition and found on Page 8 of the record. 
(Rec. pp. 8-12.) Thereupon and on the same day 
plaintiff executed and delivered an undertaking to re¬ 
lease the Chipman attachment. (Rec. p. 37.) 

On November 27, 1922, Raymond E. Huntt, on sta¬ 
tionery headed “Merchants & Farmers Bank,” wrote 
to plaintiff’s agent returning the bond of October 6, 
1922, “in lieu of the one issued yesterday” and stating, 
“that the matter was fixed up 0. K. today (Monday) 
and the money was released all right by the Second 
National Bank.” (Rec. p. 36.) 

On November 21,1923, after demand had been made 
on the bank for the premium, and it had requested in¬ 
formation, Mr. Ronsaville, plaintiff’s agent, wrote the 
Bank’s cashier and sent him a photostatic copy of the 
• 3rd party indemnity agreement. (Rec. p. 39.) There¬ 
upon the bank sent its cashier’s check, “for the prem¬ 
ium due on the bond furnished in the case of C. N. Chip- 
man v. The Premier Finance Co.” (Rec. p. 40.) 

On April 17,1925, in the Chipman suit, Law 66,750, 
the Anacostia Finance Corporation filed a paper desig¬ 
nated, “Intervening Petition of the Anacostia Finance 
Corporation,” which said petition was signed and veri¬ 
fied by Charles T. Clayton, President, for the Anacostia 
Finance Corporation, and attached thereto was a sup¬ 
porting affidavit of Raymond E. Huntt. (Rec. p. 
45-48.) 
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Said petition set forth among other things that it 
had an office at 1205 Good Hope Road, Southeast, in 
the District of Columbia; and, after reciting the his¬ 
tory of the proposed bank under the Arizona charter, 
stated that the subscribers to the stock in that concern 
transferred their subscriptions to trustees who adopted 
the identical name of the projected bank, and that, 
“said trustees thereafter filed a further petition pray¬ 
ing the release of said fund to permit application to 
the Comptroller of Currency for authority to establish 
the incorporated bank; whereupon on, to-wit, Novem¬ 
ber 27,1922, an undertaking to release said fund was 
approved by the court ” (Italics supplied.) Said peti¬ 
tion further recited that the trust assets and property 
with the approval of the beneficiaries were transferred 
to the petitioner, and the court was asked to adjudge 
the petitioner entitled to the said fund. (Rec. pp. 46, 
47.) 

In the supporting affidavit attached to said petition, 
said Raymond E. Huntt stated, among other things, 
that difficulties being met in completing the organiza¬ 
tion of the incorporated bank, trustees under a declara¬ 
tion of trust were appointed to manage the property, 
and the trustees, “gave bond or undertaking to secure 
the same in this cause; that thereafter said trustees, 
successors of the trustees first named disposed of the 
assets of said trust with consent of the beneficiaries to 
the intervening petitioner herein, the Anacostia 
Finance Corporation.” (Rec. p. 48.) Emil Schmidt, 
Howard Brady, De Sales Moran, Charles T. Clayton 
and J. Chris Wood were the promotors and incorpo¬ 
rators of the Anacostia Finance Corporation. They 
were also the majority of the Board of Trustees of the 
Merchants and Farmers Bank, which assigned to the 
Anacostia Finance Corporation all of its assets. 
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It was admitted in the pleadings that on May 1, 
1925, judgment was entered in the Chipman suit for 
$7,750.00 with costs and interest, and that on June 6, 
1925, the surety company satisfied said judgment for 
the sum of $7,400.98 and at that time had incurred 
expenses of $75.00. (Rec. p. 5; Rec. p. 12.) 

The defendant introduced evidence to the effect that 
the fund attached in the Second National Bank was 
money received by the Premier Finance Company as 
subscription to the stock of the proposed incorporated 
bank; that when this money was released, it was turned 
over to Huntt and one Fowle who deposited it as trus¬ 
tees, in the Merchants and Farmers Bank; that the per¬ 
sons who had paid in the money had not taken stock of 
the trust bank; that these persons, as individuals as¬ 
signed their claims in the fund in litigation to the Ana- 
costia Finance Corporation; that on October 27, 1924, 
the bill of the National Surety Company was presented 
to the meeting of the trustees, the secretary stating that 
a bill had been paid the year before; that the matter 
was referred to Charles T. Clayton, counsel for the 
Merchants and Farmers Bank; that he found there 
was a pending suit which he reported would come to 
hearing; that the minute of November 10, 1924, was 
incorrectly recorded; that what actually happened was 
that the trustees voted not to pay the bill; that in July, 
1924, the Merchants and Farmers Bank liquidated, 
and the Anacostia Finance Corporation was organized 
and took over all the assets including the deposit of 
Huntt and Fowle, trustees; that not all of the subscrib¬ 
ers to the stock of the proposed incorporated bank 
agreed to the organization of the trust bank, or agreed 
to permit their money to go into the corpus of the Ana¬ 
costia Finance Corporation. This testimony was given 
by the same Charles T. Clayton who verified the inter¬ 
vening petition filed on April 17, 1925. 


8 


The Anacostia Finance Corporation agreed to pay 
the debts of the said Trust Bank. It was stipulated 
that the assets transferred from the Trust Bank to the 
defendant were of the value of over $15,000.00. 

FINDING OF FACT 

The Court’s finding of fact appears on Pages 16 and 
17 of the record and briefly summarized are to the 
effect: 

(1) That the Merchants and Farmers Bank, a trust, 
had no interest in, or made claim to, the fund attached. 

(2) That the indemnity agreement to the plaintiff 
was not executed by the trust concern but by the pro¬ 
posed corporate bank. 

(3) That Huntt had no authority to execute said 
indemnity agreement and said trust did not ratify said 
agreement. 

(4) That the undertaking in the Chipman case, re¬ 
leased a fund never claimed by Merchants and Farm¬ 
ers Bank, a trust, and said fund was claimed by the 
subscribers to the stock of the incorporated bank. 

(5) That if said indemnity agreement had been 
binding on the trust bank, plaintiff’s petition sets forth 
no grounds for relief. 

ASSIGNMENT OF ERRORS 

Appellants assigned ten separate errors committed 
by the trial justice. These assignments are found on 
Pages 18 and 19 of the record. In substance they allege 
error in each and every finding of fact and in the mak¬ 
ing of the final decree dismissing plaintiff’s petition. 


9 


ARGUMENT 

At the outset of the case we are met with findings by 
the Court below (Findings of Fact Nos. 1 and 4, Rec. 
pp. 16 and 17) that the Merchants and Farmers Bank, 
a trust, had no interest in and did not assert a claim to 
the attached fund. 


I 

As it is our contention that if the Merchants and 
Farmers Bank, a trust, had an interest in the attached 
fund, its president did not require any special authority 
to take the necessary steps to protect that interest even 
to the extent of executing the said indemnity to procure 
the release of the fund, we will first examine the testi¬ 
mony on the matter of interest. We submit that the 
evidence clearly established the Trust Bank’s interest 
in the attached fund. One of the reasons for the trial 
justice falling into error in finding the facts was that 
he regarded the Trust Bank not only as having a separ¬ 
ate entity, but as having a separate interest as well. 
The record disclosed it had an identical interest with 
the proposed corporate bank. In the Huntt affidavit 
(Rec. p. 48) prepared by C. T. Clayton (Rec. p. 53) it 
is shown that difficulties were met in completing organ¬ 
ization of the Incorporated Bank; and, to adjust the dif¬ 
ficulty, trustees were appointed to manage the property 
of said persons (stock subscribers) for a period. 

The second paragraph of Article XIX of the Declara¬ 
tion of Trust (Rec. p. 26) really states the purpose of 
the Trust Bank to wit; to act as a stop-gap and con¬ 
tinue business until the difficulties of completing the 
corporate organization had been abated. This idea is 
shown in the adoption of the same name. By the fourth 
paragraph (Rec. p. 46) of the petition verified by Clay- 
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ton, it is stated that the Trust Bank was wound up as 
soon as hope of completing the Incorporated Bank was 
abandoned. Huntt also testified (Rec. p. 49) that after 
the release of the funds attached in the Chipman suit, 
he tried to get supervision from the Comptroller of Cur¬ 
rency for the Arizona Bank and that these efforts were 
continued after the organization of the Trust Bank. 
On November 24, 1922, a little over a month after the 
trust had been formed, Huntt stated in a supplemental 
petition later filed in the Chipman suit, that it was 
necessary to have the attached funds in the hands of the 
trustees of said bank in order to make a formal request 
to the Comptroller for permit to open the bank. From 
this it is evident that the trustees of the Trust Bank 
were the trustees for the proposed Incorporated Bank, 
and were trying to complete its organization. But let 
us go a step further and examine the sworn statements 
of both Huntt and Clayton made at a time when they 
were not faced by the possibility of having to discharge 
an obligation. In the Clayton petition we find the 
entire history of the effort to establish a bank, incor¬ 
porated under the laws of a foreign jurisdiction. He 
says: 


“That pending the Chipman suit, the proposed 
Corporate Bank filed a petition claiming the 
fund; that the Trust Bank with the same name 
was formed and its trustees filed a petition for 
the release of said fund, and thereupon an under¬ 
taking was filed to release said fund.” (Italics 
Supplied.) (Rec. p. 48.) 

If anything further is needed to demonstrate the 
Trust Bank’s interest, it is found in the recital of the 
bond of October 6, 1922, where it is stated that, “said 
sum is claimed by the said Merchants and Farmers 
Bank.” (Rec. p. 35.) But it may be asserted by the 
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opposition that this was the Corporate Bank. This 
contention is not true as the record on this point will 
demonstrate. Who applied for this bond? The Trust 
Bank, or the proposed Corporate Bank? Defendant’s 
answer says that organization of the proposed Cor¬ 
porate Bank was never completed. (Rec. p. 13.) Huntt 
testified that the proposed Corporate Bank never issued 
any stock, never had any capital, assets or property. 
(Rec. p. 43.) The Merchants and Farmers Bank, 
which on October 6,1922, made application for the bond 
of the same date, had a capital and surplus of over 
$80,000.00 and resources of over $131,000.00. (Rec. p. 
30.) 

In the face of this undisputed testimony, we submit 
that the Court’s findings of fact to the effect that the 
Trust Bank had no interest in or made claim to the 
attached fund was plain error. 

II 

The Court’s finding of fact No. 2, found that the in¬ 
demnity agreement described in Paragraph 6 of plain¬ 
tiff’s bill was not executed by the Trust Bank but by 
the proposed Corporate Bank. (Rec. p. 17.) As there 
was no allegation in defendant’s answer to that effect, 
and not a scintilla of evidence to support such a find¬ 
ing, we merely point to the obvious errors and submit 
that it illustrates the misconception of the trial court 
of the issues before it. The defendant in its verified 
answer, stated: 

“The directors of said Merchants and Farm¬ 
ers Bank, a common law trust, learned for the 
first time that in November, 1922, by collusion 
and without notice to them, the said Premier 
Finance Company and the said Huntt, represent- 
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ing himself to be acting as President of the Mer¬ 
chants and Farmers Bank, and against their 
rights and interest, had requested plaintiff to 
execute an undertaking * * * and had entered 
into an indemnificatory agreement with plain¬ 
tiff as an inducement to said plaintiff to execute 
said undertaking.” 

Here was the defendant’s position in a nut shell—at 
most denial of authority to execute, yet the Court goes 
out of the record to reinforce his findings. 

Ill 

The trial Court’s findings of fact No. 3 (Rec. P. 17) 
is to the effect that Huntt as president of the Trust 
Bank had no authority to execute said indemnity 
agreement, and that the said Trust Bank did not ratify 
said agreemnt. 

Our contention in the Court below was, and it is here, 
that, as the Trust Bank had an interest in the attached 
fund, Huntt by virtue of his office as president not only 
had authority, but it was his duty to take the necessary 
steps to protect the Trust Bank’s rights; and that the 
execution of said indemnity agreement to procure a 
release of the fund was clearly within the authority of 
his office to bind the company. 

But taking the court’s finding at face value that 
Huntt’s execution of said indemnity was without 
either implied or express authority, we maintain that 
the Trust Bank ratified his act and are now estopped 
to deny it. 

In November, 1923, J. Chris Wood, Cashier and one 
of the trustees of the Trust Bank, knew that said in¬ 
demnity agreement had been executed by Huntt. At 
this time after he was furnished with a photostatic 
copy of said indemnity agreement he paid the premium 
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of $89.00 on the undertaking with a cashier’s check, 
which expenditure must have been brought to the at¬ 
tention of the Board of Trustees. (Rec. pp. 38-41.) A 
year later on November 27, 1924, before a meeting of 
the Board of Trustees, regularly held and recorded, 
the bill from the National Surety was taken up and 
referred to Mr. Clayton to determine not who executed 
the bond, but the status of the case and the necessity 
of continuing the bond. (Rec. p. 41.) At the next 
regular meeting, Mr. Clayton, who evidently is acting 
as counsel as well as a trustee, reports that he had in¬ 
vestigated the status of the bond and would arrange 
for the case to come to trial at an early date. (Rec. p. 
42.) Mr. Clayton on the stand denied the correctness 
of this minute. (Rec. p. 51.) We contend, however, 
that giving Mr. Clayton’s testimony all the weight to 
which it is entitled, it does not change the fact that 
the Board of Trustees, Mr. Clayton included, knew that 
Huntt had executed for the Trust Bank said indemnity 
agreement as an inducement to the execution of the 
undertaking releasing the attached fund, which the 
Trust Bank was trying to obtain. And without any 
reflection on Mr. Clayton, we here assert that had the 
Trust Bank properly presented its case in the law 
action, judgment would not have been entered against 
the surety. Or if the Trust Bank had given the surety 
notice of the position it intended to take, it would have 
had an opportunity of protecting its own interest and 
have prevented the judgment from having been entered 
against it on its undertaking. The Trust Bank, being 
fully advised by its counsel of the situation, preferred 
to take its own measures. Its measures, as appears 
from the pleadings, were calculated to be ineffective. 

On the question of ratification, we desire to bring 
the Court’s attention to the following illustrative 
precedents: 
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In 1865 we find the Supreme Court of the United 
States laying down the rule that: 

“When an agent exceeds his authority, the 
principal is not bound unless he ratifies. Upon 
being informed he must exercise his election” 
(Italics ours.) 

Frey v. U. S. 3, Wall 451, 457. 

The next case to come before the Supreme Court on 
the question of ratification was where an insurance 
agent in December, 1868, put in force a policy of life 
insurance. For two years the agent collected the 
premiums and reported the same in his collection to 
his principal. Assured died in June, 1870. In suit 
on the policy the agent’s principal denied authority of 
the agent to execute. The case having been brought 
to the Supreme Court of the United States, that 
tribunal stated: 

“The law on the silence of the company after 
receiving the statement of the agent that the 
premium had been paid, is also free from doubt. 
Silence then was equivalent to the adoption of 
the act of the agent , and closed the mouth of the 
company ever afterwards .” (Italics supplied.) 

Insurance Co. v. McCain, 96 U. S. 84, 86. 

See also Gold Mining Co. v. National Bank, 
96 U. S. 644. 

Again in Rolling Mill v. St. Louis, etc. Railroad re¬ 
ported in 120 U. S. 256, which appears to be the leading 
case on the subject of ratification, the Supreme Court 
in unmistakable language reaffirmed the rule formerly 
laid down. The court after adverting to the fact that 
knowledge of the agent’s act in executing a release 
had been brought to the attention of the Board of 
Directors of the agent’s principal, stated: 
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“The rule of law upon the subject of the dis¬ 
affirmance or ratification of the acts of an agent 
required that if they (the board of directors) 
had the right to disaffirm it they should do it 
promptly, and if after a reasonable time they 
did not so disaffirm it, a ratification would be 
presumed. In regard to this it appears that the 
board, when notified what had been done by their 
agents, did not disaffirm their action at the time, 
but the act or resolution of disaffirmance was 
passed upon about two years after notice of the 
transaction, and that if the suit brought in this 
case can be considered an act of disaffirmance, it 
came too late, as it was commenced some six 
months after they had knowledge of the release. 
(Matter in parentheses supplied.) At p. 259. 

A few years later, the Supreme Court again reiter¬ 
ated its rule on ratification of an agent’s unauthorized 
act as follows: 


“When the president of a corporation executes, 
in its behalf, and within the scope of its charter, 
a contract which requires the concurrence of the 
board of directors, and the board, knowing that 
he has done so, does not dissent within a reason¬ 
able time, it will be presumed to have ratified his 
act. And when a contract is made by any agent 
of a corporation in its behalf, and for a purpose 
authorized by its charter, and the corporation re¬ 
ceives the benefit of the contract, without objec¬ 
tion, it may be presumed to have authorized or 
ratified the contract of its agent” 

Railway Companies v. Keokuk Bridge Co., 
131 U. S. 371. 

Thus we find in 1865 a well defined rule of law 
imposing upon principals the duty of making an elec- 
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tion as soon as it had knowledge of an agent's acts pur¬ 
porting to bind it, and we find through the course of 
time as the use of the corporate form for business pur¬ 
poses multiplies and the necessity of agency increases 
that the rule is enforced with a stricter regard as to the 
time in which a principal may ratify. We find that this 
Court in the case of Libbey v. Harney, 41 App. D. C. 
205, announcing the rule as follows: 

“Where one without objection, suffers another 
to do acts which proceed upon the ground of 
authority from him, or by his conduct adopts and 
sanctions such acts after they are done, he will 
be bound, although no previous authority exists, 
in all respects as if the requisite power had been 
given in the most formal manner. If he has justi¬ 
fied the belief of a third party that the person as¬ 
suming to be agent was authorized to do what 
was done, it is no answer for him to say that no 
authority had been given, or that it did not reach 
so far, and that the third party had acted upon 
a mistaken conclusion. He is estopped to take 
refuge in such a defense. If loss is to be borne, 
the author of the error must bear it.” 

Libbey v. Harney, 41 App. D. C. 205, 208. 

In 1865 the Supreme Court announced that a silence 
of two years would work a presumption of ratification. 
In the case of Royal Bank of Canada v. Universal Ex¬ 
port Corporation decided by the Federal Circuit Court 
of Appeals in February, 1926, held that two months' 
silence would estop a principal from denying the act of 
its agent and a ratification would be presumed, Judge 
Hand in his opinion in that case stated: 

“Besides, we think that the defendant made 
out its defense of ratification by documentary 
proof and ought to have secured a direct verdict 
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in its favor. Confessedly it was acting as the 
plaintiff’s agent when it took the check. Assum¬ 
ing that its act was unauthorized, none the less 
it acted on the plaintiff’s behalf; it intended to 
act as an agent. When the plaintiff learned what 
it had done, it might by hypothesis have repu¬ 
diated the transaction in toto and charged the 
defendant with its dereliction, as it later did. 
But this it did not do. On the contrary, from 
April 6,1921, to June 13,1921, it treated the ex¬ 
change as proper. Not only did it fail to com¬ 
plain, but it asked for delivery of the check, got 
it, proposed to sue upon it, later suggested that 
the defendant should do the same, and offered to 
guarantee its expenses. It was only after more 
than two months had passed, and upon the sug¬ 
gestion of its lawyer, that it first raised any 
question as to the propriety of the defendant’s 
conduct. This was too late. If a principal would 
challenge his agent’s doings, he may not post¬ 
pone too long; above all, he must not undertake 
any projects based upon their propriety.” 

“In the case at bar ratification was complete.” 

Royal Bank of Canada v. Universal Export 
Corp. Circuit Court of Appeals 2nd Court 10 
Fed. 2nd 669. 

From the foregoing precedents, it is clear that the 
law presumes a ratification of the acts of an officer or 
agent of a corporation unless the corporation disaffirms 
upon receipt of information of such act. Nor does the 
rule stop here. A corporation is held to the exercise of 
ordinary business prudence in the supervision of its 
business to the end that it nlay know what acts its 
agents have done purporting to bind it. Any other rule 
would permit the use of the corporate form as a means 
of innumerable frauds. This court has sharply defined 
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the rule in the case of Crane v. Postal Telegraph Cable 
Company in which it is stated: 

“It is the duty of corporations to use ordinary 
diligence ascertaining the conditions of its busi¬ 
ness, and to exercise reasonable control and su¬ 
pervision of its officers.” 

Crane v. Postal Telegraph Cable Co., 48 App. 
D. C. 541, 63. 


IV 

In harmony with its position as evidenced by its 
other findings of fact, the Court found and ruled that 
if the said third party indemnity had been binding on 
the Trust Bank, plaintiffs petition set forth no grounds 
entitling it to the relief in equity sought by the prayers 
of its bill. 

Counsel are just as unable to grasp the reason for this 
finding as they are the reason for some of the other 
findings. If the petition set forth no grounds for the 
relief prayed for, why did the Court hear and deter¬ 
mine the facts? Why was it necessary to adjudicate 
a cause that was no cause, and thereby create a res 
adjudicata when no equitable cause appeared before 
the Court? 

At the risk of being tedious, we desire here to state 
succinctly the theory and purpose of petition. When 
plaintiff filed its petition its only information was that 
trustees had terminated the trust and the Trust Bank, 
plaintiff's debtor, had denuded itself of all of its prop¬ 
erty without receiving anything in return. Further, it 
appeared that the trustees had not settled all the obli¬ 
gations of the trust as provided in Article 19 of said 
Declaration of Trust. (Rec. p. 27.) What assets or 
property were so transferred, plaintiff was not in- 
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formed. Nor was plaintiff advised what other debts 
the Trust Bank owed, nor that the transferee had 
agreed to pay the debts of the said Trust Bank. With 
this situation in view, plaintiff was advised that such an 
absolute denuding of property and assets by the said 
Trust Bank without consideration and without making 
provision for payment debts was a fraud upon its 
creditors. While plaintiff’s petition did not use the 
word “fraud” in its bill, it did allege that the Trust 
Bank denuded itself of its assets and property urithout 
consideration, and that when the defendant received 
said assets, it knew of the Trust Bank’s obligation to 
plaintiff. These facts, if proved, constitute fraud and 
were sufficient to give the Court jurisdiction. Although 
it developed at the trial that the officers and directors 
of the Trust Bank were the incorporators and moving 
spirits of the Anacostia Finance Corporation, and a3 
such knew all about the Trust Bank’s agreement to 
indemnify the plaintiff, and further that the defendant 
had agreed to pay the debts of the Trust Bank, de¬ 
fendant’s answer set up a denial of knowledge (Rec. p. 
15, Par. 5), and was silent on the agreement to dis¬ 
charge the debts of the Trust Bank. A plaintiff’s right 
to equitable relief must be based on the facts available 
to him, and not upon what he may learn at trial. A 
simple illustration of this point is a suit for discovery 
and accounting setting forth secret gains and profits. 
Defendant answers denying all allegations. At the 
trial defendant produces records showing the exact 
amount due plaintiff. Had plaintiff been in pos¬ 
session of this knowledge, he could have brought 
a suit at law. Should his bill be dismissed because 
no accounting is necessary? We maintain the nega¬ 
tive. To hold otherwise, is to rob the rules of law 
and procedure of reason and sense, and to make 
the administration of justice a sort of guessing con- 
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test, placing on the plaintiff the burden of guessing the 
proper form of his suit for a redress of his grievance. 
It was to obviate this sort of thing that Congress 
passed the Act commonly known as 274A of the Fed¬ 
eral Judicial Code directing the transfer of cases from 
equity to law. Staub v. Staub, 47 Appeals D. C. 180. 
Having this statute in view, we cannot, as heretofore 
stated, understand why the trial justice should have 
made finding of fact Number 5. (Rec. p. 17.) 

The trustees having denuded themselves of all trust 
assets and property and terminated their trust, how 
could the plaintiff have proceeded at law, except by a 
declaration upon the special promise of the defendant 
corporation to pay the Trust Bank's debts of which the 
plaintiff did not have and could not have been expected 
to have knowledge? 

We maintain that the plaintiff was in the same posi¬ 
tion as the plaintiffs were in Pullman v. Stebbins, 51 
Fed. 10. In this case, the Carver Mercantile Company, 
a corporation, had assigned its assets and property to 
Stebbins et al., the defendants. The creditors of the 
Mercantile Company, just as the plaintiff here, sought 
by a proceeding in equity to follow the assets. On de¬ 
murrer the Court held that as the corporation was out 
of existence that the plaintiffs could follow the assets. 

In the case at bar there was no corporation to go out 
of existence but there was a trust, which operated in 
the guise of a corporation. This trust, as heretofore 
stated, provided in Paragraph 19 for its own termina¬ 
tion, with the further provision that when terminated 
“all debts and obligations of the trust shall first be set¬ 
tled in full by the trustees." As the trustees of the Trust 
Bank were the incorporators and moving spirits of the 
Anacostia Finance Corporation, that corporation can 
be charged with taking trust assets with knowledge 
that trust obligations had not been discharged. With 
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this in view, the plaintiff was advised that the defend¬ 
ant was in equity a trustee until it had discharged 
trust obligations. The plaintiff therefore prayed: 

“That the defendant be declared a trustee of 
so much of the trust assets received from the 
Merchants and Farmers Bank, as are required 
to satisfy plaintiffs claim.” (Rec. p. 7.) 

Equity has always exercised jurisdiction to follow 
trust assets, and to declare a trust where equity and 
good conscience demand such relief. The facts in this 
case clearly established the need of the relief sought 
by the plaintiff. 

It is respectfully submitted, therefore, that the find¬ 
ings of fact of the trial Court and its decree dismissing 
plaintiff’s petition were erroneous and should be re¬ 
versed, and the Court below directed to enter a decree 
in conformity with the facts and the equities flowing 
therefrom. 

Respectfully submitted, 

John F. Clagett, 

J. H. Bilbrey, 

Attorneys for Appellant. 
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Statement of the Case. 

In 1921 the Premier Finance Company undertook 
to promote the Merchants & Farmers Bank under an 
Arizona charter to do banking business in South¬ 
east Washington. The promoters were about the 
same time engaged in several other ventures. In 
the Arizona bank enterprise they solicited subscrip¬ 
tions and collected money as agents for the sub¬ 
scribers (Rec., pp. 45, 50). The promoters deposited 
the collections in the Second National Bank to the 
credit of Premier Finance Company (Rec., p. 50). A 
charter was obtained for the Merchants & Farmers 
Bank in Arizona, naming Raymond E. Huntt Presi¬ 
dent, but no money was paid into that bank by the 
promoters (Rec., pp. 44, 50), nor any stock issued to 
any subscribers. June 19, 1922, one Chipman sued 
the Premier Finance Company in the Supreme Court 
of the District of Columbia, and by attachment be¬ 
fore judgment garnished the Second National Bank, 


tying up the then balance of account of $7,750.68 
(Rec., p. 35). 

Thereupon Raymond E. Huntt, named as Presi¬ 
dent in the charter of the Merchants & Farmers 
Bank, a corporation, filed an intervening petition on 
July 6, 1922 (per stipulation), claiming the fund as 
the property of the Arizona Bank. This petition was 
read by the Court below, also the supplemental peti¬ 
tion filed in the same cause November 28,1922 (Rec., 
pp. 43, 44), which refers to the first petition. Both 
petitions were prepared by Jeffords and Dutton, 
attorneys for the Arizona Bank. 

September 11,1922, some of the subscribers to the 
Arizona Bank authorized the Premier Finance Com¬ 
pany to transfer their subscriptions from the Ari¬ 
zona Bank for like interests in another and different 
bank, the Merchants & Farmers Bank of Anacostia, 
organized under a declaration of trust and not incor¬ 
porated (Rec., p. 22), but a considerable number, the 
amount of their payments being $7,630.10, refused to 
exchange their right to Arizona Bank corporation 
stock for anything else (Rec., p. 53). There were, 
therefore, in November, 1922, tivo banking ventures 
bearing like names; one incorporated under the laws 
of Arizona with Raymond E. Huntt named in its 
charter as President (Rec., p. 44), and one not incor¬ 
porated, operating through proportionate shares of 
an aggregate fund in the hands of trustees (Rec., pp. 
22 to 28). The Arizona Bank was seeking a permit 
to engage in banking in the District (42 St. at L. 
part 1, p. 500). 

“That no corporation that is not now en¬ 
gaged in the business of banking in the Dis¬ 
trict of Columbia shall, after the passage of 
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this Act, be permitted to enter upon said busi¬ 
ness in the said District, nor shall any corpo¬ 
ration now or hereafter engaged in the busi¬ 
ness of banking be permitted to establish 
branch banks in said District, until after it 
shall have secured the approval and consent 
of the Comptroller of the Currency; and each 
one of the officers of such corporation so 
offending shall be punished by a fine not ex¬ 
ceeding $1,000 or imprisonment not exceeding 
one year, or by both fine and imprisonment, 
in the discretion of the Court.” 

About the same time that the supplemental peti¬ 
tion from the Arizona bank just referred to was pre¬ 
pared, another attorney, Mr. Conrad Syme, who 
represented the Premier Finance Company (Rec., 
pp. 40, 49), negotiated with the National Surety 
Company, plaintiffs herein (Rec., p. 40), for a bond 
to release the fund in the Second National Bank 
from the attachment. A bond was prepared (Rec., 
pp. 35, 40) for presentation to the Second National 
Bank and delivered to Mr. Syme. This bond was re¬ 
fused. Then an indemnity agreement (Rec., p. 69) 
was executed by Mr. Huntt, signed “Merchants & 
Farmers Bank, Raymond E. Huntt, President,” and 
an undertaking executed by the Premier Finance 
Company and the National Surety Company was 
then filed in the Chapman case (Rec., p. 37). The 
Second National Bank paid the money over to the 
Premier Finance Company, which turned it over to 
Raymond E. Huntt and Willis H. Fowle, trustees for 
the Arizona Bank (Rec., p. 49), and it was deposited 
to their credit in the trust bank. 

In November, 1923, the Surety Company sent a 
bill for premium on bond, one year, $80.00, to the 
Merchants & Farmers Bank, a trust; the treasurer, 
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J. Chris Wood, returned the bill. The plaintiff 
wrote the treasurer (Rec., p. 38) and informed the 
Trust Bank that it (the bank) had agreed to pay the 
premium charge. The treasurer replied (Rec., p. 38) 
asking for further information. The plaintiff (Rec., 
p. 39) sent a letter inclosing a photostatic copy of 
the indemnity agreement (Rec., p. 29) and again 
claimed that the bank owed the premium charge. 
The treasurer sent check (Rec., p. 40) but testified 
that he had no further information than was con¬ 
tained in the communication then received by him 
from the bonding company (Rec., p. 42) and that he 
did not recall taking the matter up with the Board 
of Trustees. In October, 1924, a second bill was re¬ 
ceived from the National Surety Company, which 
bill was not paid (Rec., pp. 42, 51); at this time the 
treasurer brought to the attention of the Board of 
Trustees that a previous bill had been paid. 

In October, 1924, the Merchants & Farmers Bank, 
a trust, was in liquidation (Rec., p. 51) and the 
Anacostia Finance Corporation, a Maryland corpo¬ 
ration, which had been organized a short time before 
offered to buy the Trust’s assets (Rec., p. 51). This 
offer was accepted and the Trust’s assets were 
taken over, the holders of the beneficial interests 
paid in stock of the Finance Corporation, and the 
plaintiff’s liabilities assumed by the purchaser. 
Among these liabilities appeared a credit of $7,796.32 
to R. E. Huntt and W. H. Fowle, trustees, payments 
on subscriptions to the Arizona Bank (Rec., pp. 52, 
53). April 17, 1925 (Rec., p. 45), the Anacostia 
Finance Corporation filed an intervening petition in 
the Chipman case claiming the fund in question, not 
as purchaser of the assets of the Merchants & 
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Farmers Bank, but as assignee of the claims to that 
fund, of the individual subscribers to the unissued 
stock of the corporate bank who had refused to 
assign their interests in the Arizona Bank. The 
Surety Company paid $7,400.00 and expenses on the 
undertaking in the Chipman suit, and sues the 
Finance Company as purchaser of the assets of the 
Trust Bank, for reimbursement. 

The Court assigned five finding of fact (Rec., p. 16) 
and dismissed the bill. 

Argument. 

Let us consider these findings in order. 

L 

“That the Merchants and Farmers Bank, created 
by and operating under a declaration of trust dated 
September 11, 1922, had no interest in, claim to, or 
made a claim against the funds attached in the 
Second National Bank.” 

There were two Merchants & Farmers Banks. One 
was incorporated, we shall hereafter call this bank 
the “Arizona Bank”; the other a “Massachusetts 
trust . 9 y The Arizona Bank filed an intervening peti¬ 
tion July 6, 1922, more than two months before the 
Trust Bank was organized (per “stipulation”), and 
a supplemental petition, claiming the fund, from 
which we quote (Rec., pp. 43, 44): “said corporation 
is now about ready * * * It is now necessary to 
have said fund in the possession of the trustee * * 
Petition verified in Huntt “named in the charter of 
the Merchants and Farmers Bank as President.” 
The fund was released by the Second National Bank 
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upon the giving of the undertaking to the obligor, 
Premier Finance Company, and paid over to Huntt 
and Fowle,trustees, and deposited in the Trust Bank 
to credit of Huntt and Fowle, trustees for the Ari¬ 
zona Bank (Rec., p. 49). The relation of debtor and 
creditor was created between the Trust Bank and 
the trustees, and the Trust Bank took no title to the 
fund. 

Columbia Nat. Bank vs. MacKnight, 29 
App. D. C. 580. 

Dunfeld vs. Fourteenth St. Savings Bk., 37 
App. D. C., 11. 

That relation was transferred to the purchaser of 
the Trust Bank’s assets, which by contract assumed 
its libilities (Rec., p. 42). 

See note to Byrne-Hammer Dry Goods Co. vs. 
Willis Dunn Co., 29 L. R. A. (N. S.) 589, citing cases. 

There is no contradicting evidence in the record. 

n. 

“That the indemnity agreement described in para¬ 
graph 6 of plaintiff’s bill and received in evidence as 
Plaintiff’s Exhibit No. 4 was not executed by said 
Merchants and Farmers Bank, a trust, but was exe¬ 
cuted by the Merchants and Farmers Bank, a cor¬ 
poration. ’ ’ 

The indemnity agreement was prepared at request 
of the attorney for the promoters (Rec., p. 40); it 
was not signed in accordance with the requirements 
of the declaration of trust (Rec., p. 23) nor for the 
benefit of the Trust Bank (Finding No. 1). It was 

not authorized by the directors of the Trust Bank 

¥ 

(Rec., p. 50). The language of the signature is 
ambiguous; it might apply to either bank. 
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But where the Arizona Bank claimed the money 
and the Trust Bank did not; where there is, as this 
record shows, no evidence that the Trust Bank di¬ 
rected or permitted the signature, but only the asser¬ 
tion of the plaintiff, which when the papers were 
signed thought it dealt with a corporation (Rec., 
p. 40) and changed its views at some later date; 
where the Justice who heard the evidence resolved 
the ambiguity in favor of execution by the corpora¬ 
tion and not the trust, what ground is there to set 
aside his judgment? 


III. 

‘ ‘ That said indemnity agreement did not purport 
to be executed by Merchants and Farmers Bank, a 
trust; that Raymond E. Huntt, president of said 
trust organization, had no authority to execute the 
same, and the said trust did not ratify said agree¬ 
ment.’ ’ 

The Record, pp. 23, 38, 39, 40, 41, 42, 49, 50 and 
51, furnished abundant evidence to sustain this find¬ 
ing. The language of the indemnity signature is 
ambiguous (Rec., p. 33) and the contract was pre¬ 
pared by plaintiffs . “A contract prepared by one 
of the parties to it will be construed most strictly 
against such party.” Jaselli vs. Simmons, 39 W. L. 
R. 618. 

No evidence of authority to Huntt to execute, by 
the Trust Bank, was offered; such authority is de¬ 
nied. Plaintiff argues that “ Huntt by virtue of his 
office as president not only had authority, but it was 
his duty to take the necessary steps to protect the 
Trust Bank’s rights.” If plaintiff were not ob- 
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sessed with the mistaken belief that the Trust Bank 
claimed the fund, probably it would not take such an 
untenable position. 

A president of a bank has no inherent authority 
as such, except to preside at meetings, and to attend 
to the bank’s litigation. Commercial Nat. Bank vs. 
First Nat. Bank, 97 Texas 536; Morse on Banks and 
Banking, - Section 143, and cases cited on many 
points; Citizens Bank vs. Berry, 53 Kan. 696. 

The right to “attend to the bank’s litigation’’ 
does not include a power to commit the bank to a 
further liability, but only to employ counsel and to 
institute a litigation. 

Davenport vs. Prentice, 126 App. Div. 451, 110 
N. Y. S. 1056; Montgomery Bank vs. Walker, 181 
Ala. 368; Griffin vs. the Bank’s Property; Morse on 
Banks and Banking, Sec. 144, page 309, citing cases; 
representations of a president, made in matters in 
which the bank has no interest, are not admissible 
against the bank. First Nat. Bank vs. Booth, 102 
Iowa 333; Nat. Bank of Rondout vs. Byrnes, 84 

App. Div. 100, 82 N. Y. S. 497. 

Again, considering Huntt’s position as a trustee— 

one of 15 trustees (Rec., p. 14) of the Trust Bank— 
he had not power to bind the trust by his own sig¬ 
nature. 


“In the absence of provisions to the con¬ 
trary in the trust instrument, the trustees 
must act jointly in matters involving their 
discretion.” 

Hosch Lumber Co. vs. Weeks, 123 Ga. 336; 

Doughardty vs. Drowdy, 134 Ga. 650; 

Board of Education vs. Day, 128 Ga. 156; 

Coleman vs. Connolly, 242 Ill. 574; 



Dingman vs. Boyle, 285 Ill. 144, 147,148; 

1 Perry on Trusts, 6th Ed., Sec. 411; 

Wlison vs. Mason, 158 Ill. 304; 

Penna. Co. vs. Bowde, 143 Ill. 459; 

Marville vs. Fowle, 144 Mass. 109; 

Coates vs. Lunt, 210 Mass. 314; 

Wilbur vs. Almy, 13 Law Ed. 944, and foot 
note; 

Winslow vs. Balto. & Ohio Railroad Co., 
188 U. S. 646; 

Lansburg vs. Parker, 41 D. C. App. 549; 

Colburn vs. Grant, 181 U. S. 602, and 16 
App. D. C., 107; 13 Cycl. 307. 

The trust instrument (Rec., p. 23) provides that 
trustees may determine by vote, form of signature, 
provided that in all papers others than corre¬ 
spondence there shall be counter-signature. 

No evidence of any vote by the trustees was 
offered, therefore the presumption is that all fifteen 
trustees must sign to bind the Trust Bank. 

But the plaintiff says the Trust Bank ratified— 
wherein the wish is perhaps father to the thought, 
and its insistence that the Trust Bank owned the 
fund, perhaps the godfather! 

Ratification requires full knowledge of the facts. 
Partial knowledge is not enough. 

Farmers Bank vs. Troutwise, 228 Ill. App. 

356 at 361; 

21 Ruling Case Law, 928; 

Winslow vs. Balto. & Ohio Ry., 188 U. S. 646. 

The Directors of the Trust Bank first had any 
complete knowledge of the facts in November, 1924 
(Rec., pp. 42, 43, 51). Then they refused to and did 
not pay the bill of the Surety Company. The infor- 
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mation sent Wood in 1923 was incomplete and mis¬ 
leading. It did not apprise him that the fund was 
claimed by the Arizona Bank. 

IV. 

“That the undertaking received in evidence as 
Plaintiff’s Exhibit No. 6 and filed in the case of 
Chipman vs. The Premier Finance Company re¬ 
leased a fund which was never claimed by said Mer¬ 
chants and Farmers Bank, a trust, as its property, 
and said fund in fact was claimed by the subscribers 
to the Merchants and Farmers Bank, a corporation, 
a bank which was chartered but not organized under 
the laws of Arizona.” 

The Anacostia Finance Corporation presented an 
intervening petition in the Chipman case, April 17, 
1925 (Rec., pp. 45-46). The petition plainly states 
the ground, and the testimony of Charles T. Clayton 
(Rec., pp. 50-54) amplifies it. A considerable num¬ 
ber of people, whose contributions aggregated the 
fund in question and who had refused to transfer 
to the Trust Bank, laid claim to their shares. A ma¬ 
jority signed assignments to the Finance Corpora¬ 
tion to avoid expense of separate claims. The 
Finance Corporation undertook to intervene on their 
behalf. The Court will note that the original fund 
was deposited in the Trust Bank; its assets had been 
sold to the Finance Corporation, and the Finance 
Corporation had assumed the trust fund, not as an 
asset, but a liability; a distinction which the plain¬ 
tiff seems to find difficulty in understand, but will be 
very clear, we are sure, to the Court. The interven¬ 
tion was denied—because the fund was taken out of 
the case and the undertaking substituted. 


This finding is supported by overwhelming evi¬ 
dence. 


V. 

“That if said indemnity agreement had been bind¬ 
ing on, and created an obligation against the Mer¬ 
chants and Farmers Bank, a trust, plaintiff’s peti¬ 
tion does not set forth grounds entitling it to the 
relief in equity sought by the prayers of its bill.” 

Finally, the Chief Justice raised the question 
whether the remedy of the Surety Company, even if 
its contentions were all true, is not full, ample and 
complete at law. Certainly it is, if their contentions 
had been sound; for then they would have been en¬ 
titled to damages in a readily ascertainable amount, 
against an assignee with knowledge, of all the prop¬ 
erty of one owing the Surety Company a legal lia¬ 
bility. Cases to sustain that position are hardly 
necessary. 

Two further observations seem pertinent. 

I. 

The Surety Company was grossly negligent. It 
was put on notice to ascertain the extent of authority 
of Huntt to bind the bank by a third-party indemnity 
agreement. If it had done the prudent thing, asked 
for a resolution of the Directors authorizing the 
execution of the sealed agreement—something every 
Title Company in Washington exacts in every cor¬ 
porate transaction every day—the whole thing 
would have been prevented. 
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The President of a bank has no implied authority 
to bind his bank by an indemnity bond. Morse on 
Banks and Banking, Sec. 143; and no agent may 
execute a sealed agreement to bind his principal 
without authority of equal dignity from the prin¬ 
cipal—that is, without a sealed power of attorney 
from the principal. The Surety Company is charged 
to know the law. But it did not inquire. 

21 R. C. L. 909 and cases cited in note 12. 

“It is well recognized that a person dealing 
with one known to be an agent is not relieved 
of all obligation in the matter, but is held to 
the exerecise of reasonable prudence; and if 
an agent, though a general one, departing 
from legitimate effort in his employer’s in¬ 
terests, tenders a contract so unusual and re¬ 
markable as to arouse the inquiry of a man of 
average business prudence, the third party is 
not allowed to act upon assumptions which 
ordinarily obtain. He is put upon notice, and 
must ascertain if actual authority has been 
conferred.” 

Hill vs. James, 148 Minn. 261,181 N. W. 577. 

“It is well settled that a party dealing w T ith 
the agent of a corporation must, at his peril, 
ascertain what authority the agent possesses, 
and is not at liberty to charge the principal 
by relying on the agent’s assumption of au¬ 
thority, which may prove to be entirely un¬ 
founded.” 

Hudson vs. Wells Co., 21 N. D. 395, L. R. A. 

1917 F. 958. 

n. 

It is settled law in this jurisdiction that where a 
Court of Equity has heard and observed the wit- 
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nesses, and some evidence was adduced upon which 
it might have based its finding, that finding will not 
be disturbed on appeal. 

Adamson vs. Gilliland, 242 U. S. 350, 353. 

McLarren vs. McLarren, 45 App. D. C. 237. 

Snow vs. Snow, 50 App. D. C. 242 at 244. 

Nash vs. Milford, 33 App. D. C. 142 at 149. 

United States Trust Co. vs. Blundon, 42 
App. D. C. 500 at 508. 

Hopp vs. Calloway, 52 App. D. C. 3 at 4. 

Burroughs vs. Burroughs, 55 App. D. C. 
269, 270. 

Castleman vs. Avignone, 56 App. D. C. 253 
at 256. 

The plaintiff’s whole brief is one long argument 
against five specific findings by the Court below; four 
of fact and one of law. We have shown that every 
one of those fact findings is abundantly supported in 
the evidence. 

In conclusion, the Court has doubtless noted that 
the defendants are now custodians of the fund in 
question. They hold it, not as owners, not as an 
asset, but as a liability, and for, or as, trustees, and 
have a list of the perspns who claim the fund in de¬ 
tail. That fund is an aggregate of moneys paid by 
a large number of people out of their savings to pur¬ 
chase stock in the Arizona Bank. That bank will 
never be established; and the money rightfully be¬ 
longs to, and should be returned to the contributors. 
These people had no part in the dealings between 
the promoters, Huntt and the Surety Company. 
They never authorized any of these transactions. 
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The Finance Corporation purchased the Trust 
Bank's assets and assumed the fund in question as a 
liability to be paid out of those assets. If this litiga¬ 
tion had not been pending, the Finance Company 
doubtless would have settled with these investors 
and their trustees long ago. But we are faced here 
with a double risk. The Surety Company wants us 
to pay for its failure to use ordinary care; but if we 
do, then these investors may make us pay a second 
time, for their rights will not have been precluded. 
The Surety Company's whole case seems to rest on 
their idea that defendants bought this fund as an 
asset of the Merchants and Farmers Bank, a trust. 
But the fact is, we took a liability, not an asset, and 
the real owners of that fund are entitled to their 
money. 


Chas. T. Clayton, 

Needham C. Turnage, 
Attorneys for Anacostia Finance 
Corporation , Appellee. 



